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Abstract

The Water Framework Directive (WFD) adopted in October 20QBeisvater policy guiding
water management throughout Europe. The WFD requires that alpdam waters achieve
good overall quality within 15 years.

The goal of this analysis is to generate a better undermstpoflithe cognitive, normative and
procedural content of the WFD from the perspective of its impatdaah collective action in
the course of its subsequent implementation.

As external observers, we analysed the WFD text in a sgitefiashion, with particular
attention to its semantics. We formulate several hypothesasdieg local implementation of
the WFD based on our experience with such environmental policy implementation.

In its cognitive dimension, we find that the policy is stronglysedin favour of a purely
ecological vision,despite the fact that the ecological kndgdeused is deemed controversial
even by scientists participating in its implementation. The niovendimension is characterised
by conflicting visions of what water ought to be. On the one hand¢@entrist perspective
focuses on the need for water to reach good ecological statysescribes a set of actions for
that purpose. On the other hand, the presence of a utilitarian g@@ersps revealed by the
presence of many exemptions muddling the previous perspective. Thieteaiden policy-
making process resulted in an ambiguous compromise. The analydise gbrocedural
dimension shows evidence of strict ecological normalisation amntratised monitoring,
coupled with a weak definition of water management actionatehment level. The WFD is
unclear regarding public participation and how water managemstitutions are expected to
operate within a participatory process.

A key point regarding the WFD is the strong emphasis placeskpertise in contrast to the
minimal attention given to participation. The WFD generatespr democratic problem that
could be solved by a concerted action process enabling stakeholdexgréss their various
perspectives.

Keywords: WFD, content analysis, knowledge, normative dimension; policy making
policy implementation.

1 Overview

This document presents an analysis of the content of the WateewoakDirective (WFD), in
terms of the set of knowledge, norms, instruments, procedures gaisations associated
with it. Our interest is to explain this content insofaitampacts on local collective actions
throughout Europe.

The SLIM project addresses local implementation of policesvant to the sustainable
management of natural resources at catchment scale. Thet mifges theories and methods
useful in the investigation of the Directive’s content. IndeedMShhs developed several
variables that are relevant to question and analyse this kind of policy.

The first variable corresponding to SLIM’s work is ‘institutionarfrework’. It focuses on how
the normative system (knowledge, norms, etc.) produced and présbyiltee policy affects
local collective actions. It is important to understand whiatribrmative system is, in order to
analyse how it meets the local existing normative systems.

The WFD deals with the question of water and offers spepiiots of view on water by
bringing and developing particular knowledge and norms. The ‘ecalogpnstraints’ focus of
SLIM questions the way people, institutions and law represent acdlake parts of nature and
practices relative to it. What are the objects, indicatorsnpeters and values used to represent
the world?
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The WFD also addresses the question of implementation procednohsding public
participation. This aspect of the WFD reaches to the hé#nedSLIM project, which aims to
analyse social learning in the context of sustainable managementui@f nesources.

The paper begins with a presentation of the set of questiéeisnii@ing our approach and the
theoretical framework we have chosen to address these quedtitnsecond part of the
document deals with the nature of the Directive text and thenenan which we analyse it.
Then, we explore the WFD content following the methodology presdfritelly, this analysis

is discussed in relation to this initial set of questions tmabretical framework. In the
conclusion, the variables from the SLIM project are used &xentise to assess the relevance
of these variables in the analysis of the policy making and implern@mnpabcesses.

2  Questions and theoretical framework

Faced with conditions of complexity and uncertainty, environmentaipslaim to answer the
need to change human activities affecting natural resourcese pblsies represent a process
whereby ideas, political, social and/or scientific constructiorespat into a form intended to
be translated into action (Fouilleux, 2000). They present expertigeamorld through values,
knowledge and models that collectively constitute a frameworkdtion. Policies result from
multiple designers’ perceptions of stakes, activities, sogsiems, ecological systems and the
relations between them (Brives et al., 2002). To manage contesjepsilicies often become
compromises between specific visions of the world. So, whdtigs'¢onstruction’? Does it
permit a reduction of uncertainties and make action possible® iDpevide efficient answers
to satisfy the goals set by the policy?

Policy making affects local social systems by constraihimgan activities and requires people
and their practices to change. The vision of the world convbyetthe policy interacts with
local perceptions and interests, and results in a particular translatton dlicy’s initial goals.
This translation also reshapes local collective action. s very important to gain a very
good grasp of the policy content. Our objective is thereforaatyse the content of the WFD
with a focus on its point of view on water and on how the policy gesvrules and space for
action on the management of water at a European scale.

We propose to structure this analysis on the approach developddlley (1995): 'analyse
cognitive des politiques publiqueSurrounded by uncertainty, public policies become ‘spaces
of meaning’, which involve all parties building from the policy design phasegementation.
Policies clarify visions of the world, of humans’ relationshith reality, with nature and with
themselves following normative, cognitive and procedural dimensions.

2.1 The normative dimension of a policy: ‘what to dato make the
world become what it ought to be’

The normative dimension relates to the construction and moloitisaft values and norms. The
values provide a general framework for public action by settiadimits of what is good, bad,
and desirable or not (Muller, 1995). In addition, the notion of norm cawettiple senses
according to disciplinary points of view, which we are noeabl explore here. For us, the
norm, in the context of public policy, refers to legal and prpsee norms. Thus, such norms,
produced by a state, establish regulation of human behaviour by mealngafions ranging
from hard commands (prohibition, permission) to soft commands (geeemhmendations,
advice and principles) and from legal to negotiated policiesaMén the field of the ‘ought to
be’, where the will to act of individuals is subjected to ghbr and different will, associated
with sanctions, defining an irreducible duty internalised byattter (Berthoud and Serverin,
2000). This definition comes close to the one used by Muller (198&)naorm defines the
mismatch between perceived reality and a desired stagaldy. Relative to this gap, a set of
principles for action are developed (Ollivier, 2000). A will &md a theory of social change are
constructed, more or less explicitly, in relation to perceiestdity, knowledge and values or
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ideologies. The normative dimension can be broken down accordingumiaer of purposes
(aims or objectives) generating general guidelines for action analctdigased by a more or less
important obligation.

Additionally, these objectives are also broken down in terms tifode and instruments (rules
of conduct, means, procedures and so on) providing practical means to achieve them

2.2 The cognitive dimension of a policy: ‘the knowldge used to
describe how the world is’

For us, knowledge embodied in a policy is what allows us to @estme world, making it
intelligible so that we can act upon it. Hence, knowledge proposadobiicy has the function
of partly reducing uncertainty by constructing the reality of ecoddginstitutional and social
objects and processes that allow the defining of action fromythdor.. then ...) (Muller,
1995). Moreover, in the case of environmental policies, interveirtioomplex systems forces
the legislator to refer, at least partly, to scientific knalgke (ecology, economy, etc.). We have
chosen to pay particular attention to the way the WFD malkesfuscological knowledgelt

is necessary to clarify briefly the ecological background:tvelna the main trends, objects,
assumptions, concepts, models, uncertainties and controversies thaecisara@

One main trend, evolutionary and population ecology, considers humandgeasructive force
separated from nature where species populations have their fewhistiory and evolution
(Darwinian influences).

Community ecology gives primacy to the relationship among biogmehts, defined by
species abundance or compositiWiebleg, 2001), thus forming an entity. It is also
hypothesised that community structure expresses its functioningtanelationship with
abiotic conditions (Barnaud, Lefeuvre, 1992; Lepart, 1997). A sinaifpproach, but more
dynamic, emerged in the USA. The botanist Clements consideeeoidtic community as an
organism with homeostatic properties. The community, after arllistoe (possibly human),
evolves on a linear and finalised way toward its climax throughoaess called succession
(Kempf, 1998; Lepart, 1997). Natural equilibrium is thus constitutifvehe scientific concept
of climax, which is still a popular conception of nature, in spitealso being a highly
controversial one (Blandin and Bergandi, 2000).

Ecosystem ecology, created in the 1930s, considers nature agarsmr, i.e. an entity able to

regulate itself to reach a state of stable equilibrium basethe balance between biotic and
abiotic factors. The ecosystem concept had many theoreticalogewents, particularly in the

field of modelling and systems theories based on the question ¢bfuand processes. Since
the 1950s, it has dominated ecology and has become a point ofhceféve the public at large

(Mller, 1997; Barnaud and Lefeuvre, 1992).

Nevertheless, since the 1970s, many controversies appeared on this majofyamglagricept,
prompting a review of its assumptions, particularly concerniagilgt, disturbance (and
human place), time and space (Kempf, 1998; O'Neill, 2001). Theses ansiez/led to new
theoretical developments: a certain reconciliation with diwiary ecology (O’Neill, 2001),
integration of time and space through the hierarchy theoryl¢k997; O’Neill, 2001), and
application to ecology of chaos theory (Blandin and Bergandi, 2000)dscel/olves from the
paradigm of a stable, reversible and foreseeable natpegased from humankind to a new
paradigm of nature seen as unstable, irreversible and thugsedable, which corresponds to
a certain return to complexity and uncertainty (Lepart, 1997 eter1997a). These changes

' Fora precise analysis of economy in the WFD, $eurtecuisse, A., Davy, T., Laurans, Y., Rideau,
JP., Rinaudo, JD., Strosser P. 2002. ‘Quel rdle iéoonomie dans la Directive Cadre sur I'Eau? Un
processus, une approche, des outils, un guigemes Journées de I'Hydrauliquand ‘Laurans Y.,
2002. ‘La négociation de la directive cadre sualieplace et rble des références économiques dans |
processus’. Agence de I'eau Seine Normandie.
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are associated with a severe crisis of the theoretiadlssof ecology concomitant with the
environmental crisis.

Society calls on ecological sciences to produce knowledgecfmnaand therefore promotes
the integration of humans and the disturbance they cause in ecokygisahs. Ecology is then
in a paradox: whereas it appears today that ecology providesquestions than confident
answers, policy makers often think that science producesrta$ajOst, 2003, p. 95) in such a
way that some normative concepts are produced and ‘instituiedah national, international
... policy and law’ (Callicott et al., 1999). This situation eliat#ticism from many scientists
for whom ecology is not intended to provide general laws and therafotgate norms for
action. Some are aware of the theoretical uncertaintiethedf knowledge (Lepart, 1997;
Cooper, 1998), and others consider that ecological concepts losentbaning when
transposed into the normative field (O’Neill, 2001).

Hence, a significant and problematic epistemological changgges because it disturbs the
traditional gap between science (facts, the ‘what isQ) politics (the ‘what ought to be’)
(Deléage, 1992).

2.3 The relationship between normative and cognitivdimensions

For Blandin and Bergandi (2000) constructivism recognizes that lkdow does not result
from “revealing” a pre-existent and hidden reality, but from doeastruction and active
structuring of a universe of representations with contow&mmaccording to the interests and
goals of the actors of knowledge’. In the face of uncertainty and eaityplknowledge is built
on points of view and assumptions, more or less provisional artthteadi implying particular
perceptions on the world, nature and the relations to humans thabmaiegcfrom the
normative field.

As we saw earlier, science is obliged to answer socialtiqossin such a way that the
normative dimensions become constitutive of it.

Larrére (1997b) describes the main currents that deal witmoanwental crisis management.
They make use of scientific knowledge, normative concepts, vahasepresentations of the
world. At first, coming from a modern point of view, anthropocenttiitarianism considers

nature as providing goods and services, and resources as takecém human activities.

Moreover, it deals with the effects of human activities onneain terms of impact on humans
and their interests. On the other hand, eco-centrism condiidénsature has an intrinsic value
such that humans have a moral duty towards it. Callicott ei@9] describe two distinct

schools of thought related to evolutionist and ecosystemic ecology:

« Compositionalism Humans, as destroyers of pristine nature, have the moral obligation
to remedy the disturbances so that nature can return to ‘the integrity obtibe bi
communities’, i.e., the initial species structure and compositionrgrgsthe absence
of human disturbance.

* Functionalism Mankind and its activities are part of the ecosystem. Humans have a
moral duty to preserve the ‘health of the ecosystem’ defined as ‘ridumetions and
processes. This approach considers that human activities are ar paetgohthe
system and don't necessarily imply dysfunction, as long as the system is able t
preserve its self-regulatory capacity in the face of disturbandesn@mature no
longer defines the norm; humans must act to adapt their activities tonctional
requirements of the system.

Knowledge can have a function of policy and norm justification. @mds fhere the legal
rational operating mode of modern Western societies as destwybe/eber (Serverin, 2000).
Indeed, legal norms must always be justified to make the promasainable and acceptable to
the social body. Theses norms rely on references either to higher normdyemstice, ...) or

to social, psychological or technical knowledge (Troper, 2000)eitlesiess, Talathié and
Rouzé (2000) note that legal norms are not built on relationships betweéeinfa causal way,
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‘Xis, then Y is’, but according to a relation of the type, ‘X is, then Y ougbetoThe question

is not the truth, but the obligation, constitutive of the legatm(te Béchillon, 2000). As is the
case in a policy, knowledge in a prescriptive context providedetines for action and
therefore acquires a normative character.

Like Larrére (1997a), we recognise that descriptive and atiren considerations are
inseparable. We have chosen to discriminate between theivemsions by pointing out the
cues ‘be’/‘ought to be’. Regarding the cognitive dimension, we tiaptéoon to how assertions
are supported by stabilised facts and concepts. We alsdtpatian to the identification of the
values, representations and prescriptive dimensions underlying kigewvldhe normative
dimension relies on general principles (not supported by argumentshligation to act, and
ways of achieving the goal of the policy.

2.4 Policies generate uncertainties

The construction of a policy must answer the need to reduce theaimies of our complex
world with the aim of acting and changing it. But, it can alswdeor even generate some
uncertainty. Thus, we need to understand what is built, how it is dndtin what way it
involves uncertainties. Our content analysis pays attentomntertainties that are both
cognitive and normative:

e Cognitive uncertainty How does the law address uncertainty not addressed by
scientific disciplines? What are the inaccuracies not addressediblative texts?
What precautions are taken to take account of knowledge gaps? What ageienoss
in terms of implementation?

« Normative uncertainty What is the framework for action created by the text and how
much leeway is left to implementers? Are there conflicts betweersrtbahgenerate
contradictions, inconsistencies or ambiguities which render the nattmas enclear or
unenforceable? Do the instruments and procedures proposed make it possible
achieve the goals of the policy?

To understand the WFD content, it is necessary to pay attetatithe policy-making process.
Indeed, the design of a legislative text is a complex procdsshwcalls upon multiple
negotiations in and between various forums and actors (politicalessiohal, scientists,
environmental NGOs, etc.) with their different values, ethits @ontradictory knowledge that
sometimes lead to compromises (Fouilleux, 2000). Regarding the, W#ldn and Varone
(2002), Kallis and Butler (2001) and Kaika and Page (2001) havals=bstne policy-making
phase. It appears to have been a particularly long process, paddwyamany debates and
controversies, beginning in 1988 with a request from the European Cdaangibrk on
ecological quality. This initial step failed to generate unégiand led to more intense efforts
after 1995. The design process became part of a new form sioteanaking. On the one
hand, following the Amsterdam Treaty, the legislative powehefBEuropean Parliament was
reinforced so that the policies were elaborated according joint decision between the
Parliament and the Council. On the other hand, we witnessed is&itna from government to
governance that was supported by European authorities and ehaeatby the increasing use
of the various non-elected bodies in decision making. The fi#oision and governance
processes are fraught with procedural and content-based coorfigiteating from contrasting
interests, perceptions and practices required to preserve Waparticular, on the one side, a
powerful coalition of environmental NGOs (European Environmentaéd8uyrWWF, RSPB,
Birdlife), the European Parliament and European Commission (ticydar civil servants of
DG ENV) as well as the water industry emerges. On the sibde, a more traditional ‘anti-
environmental’ block is structured around the member states @p&sented by the Council
of Ministers and the lobbying of industrial and agricultural regmeives. Aubin and Varone
(2002) note that major cleavages emerged among MS on some discussion points.

These stakeholders of the policy-making process exert varygrgateof control over different
parts of the policy. For instance, environmental NGOs and Caiunisivil servants control
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cognitive contents, whereas the normative and procedural agpeasbject to many conflicts
among the other stakeholders. These cleavages generatedictiotta, exemptions and
uncertainties around the main purpose of the WFD. We will canidse aspects in detail in
order to better understand and explain the WFD content.

3  Methodological approach

3.1 Methods used in analysing the WFD text

As outside observers, we have analysed the Directive in dagivaliway, i.e., by a reading of
the text that pays attention to its language, grammar, acabulary and syntax. During this
reading, we have grouped and classified meaningful text itelsus analysis grid made up of
concepts arising from our theoretical framework.

We have highlighted knowledge used in the text whenever it takesn affirmative,
descriptive or explanatory form. Moreover, we have triedtate and expose the more or less
implicit assumptions used in the Directive. By searching foresgions such as ‘it is necessary
to’, ‘one must’, ‘one can’, ‘it is desirable to’, we have |l@zhin the text the objectives of each
norm. In addition, we have emphasised their prescriptive charddter last step was the
identification of the methods of action and instruments that ntagessible to achieve the
objectives.

We took a step back from this grid in order to locate uncertaintiesoaichdictions in the text.

Moreover, we have paid attention to relative importance and devetdpof the different

dimensions: the relative weight of obligations between normsshwindrms or knowledge are
ubiquitous and which ones remain anecdotal? We were also aldentifyi the values and
schools of thought to which the norms and knowledge refer.

The work done is not comprehensive, it only deals with the maintspoihevant to our
questions: what is the meaning brought by the WFD and what casldgherate in terms of
implementation and local collective action?

The analysis is structured around cognitive, normative and proceduralsibm& Each section
provides the essential elements given by the text and a discusdi@s®Etements in reference
to context (policy design, scientific debates or implementatioiseguences). The discussions
were built on our own experience of analysing similar collectiggon build during policy
implementations (Natura 2000 and Agri-environmental schersesgthon some bibliographic
references on the WFD context.

3.2 General description of the WFD text

The corpus analysed is the founder text of the new European paditey, namely Directive
2000/60/EC of the Parliament and of the Council adopted on 23 October 2000.

The previous water directives — to sum up very briefly — focusethdimidual water use

sectors (drinking, bathing, fish or shellfish waters, industryicaljure, etc.), in particular on
the harmonisation of public health or environmental market regofgtin terms of chemical
and organic limit values for emission and water qualitpddiads (Aubin and Varone, 2002).
The WFD aims to protect all European waters (interior,tabasd groundwater) in ecological
and sustainable development terms. It advocates a comprehgr@ivach in order to achieve
a good overall quality of waters (ecological and chemical)iwith years through coordinated
management at catchment scale in qualitative and quantitative terms.

The text includes 58onsidérantg‘whereas’), and 26 articles with 11 associated annexes. The
considérantgefer to a set of previous decisions, treaties, seminars@anthgnications from
European institutions (Commission, Council, Parliament, etc.). Theyssxgemeral principles

CSM9 http://slim.open.ac.uk June 2004



12

and obligations providing normative orientations for actions tanfdemented. The articles
(see Figure 1 below) are more detailed and structured, and develop aspemedxgiiove.

Article 2 deals with cognitive aspects, covering 41 definitions of hydramgioall expressions
later used in the Directive. Articles 1 and 4 state in detail thergeand environmental
purposes. The 23 other articles each develop specific means, instrungotsedures to reach
the objectives announced in tbensidérantand the previous articles.

0 1000 20

Article titles
- “Purpose” i
Word number/article

“Definitions”

“Coordination of ad ministrative arrangements withirer
basin districts”

“environmental objectives”

“Characteristics of the river basin district, rewief the
environmental impact of human activity and econom

“Register of protected are

“Waters used for the abstraction of drinking wat

“Monitoring of surface water status, groundwateatsis
and protected areas”

“Recovery of costs for water service

“The combine approach for point and diffuse soufc
“Programme of measure

“Issues which can not be dealt with at Member Stavel”
“River basin management plans:

“Public information and consultatio

“Reporting”

“Strategies against pollution of water

“Strategies to prevent and control pollution
groundwater”

“Commission report”

“Plans for future Community measure
“Technical adaptations to the Directivi
“Regulatory committee™

“Repeals and transitional provision:
“Penalties”

“Implementation”

“Entry into force”

“Addresses”

Figure 1 Atrticle titles and their relative proportion (word number) presented in order of
appearance in the text.

Finally, the 11 annexes (Figure 2 below) refer to specificles, covering in greater depth
various aspects of implementation. In 3000 words, Annexes Il and Xkcgysitive elements
of ecology and description of waters. Annex V (11,612 words) extdwas with normative
definition of water quality. Annexes I, lll and VII develop procedural aspects asirtieture of
management plans to be produced: table of contents, informagpired, and so on. The
remaining annexes deal with the practical instruments to ingiein the management plan
that are often referred to previous directives.
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Word number/annex
0 4000 8000 12000

"Information required for the list ofj
competent authorities"

No title : water bodytypology|

"Economic analysis"

"Protected areas’

No title: definition, monitoring and
classification ofthe water statu

"Lists of measures to be included
within the programmes of measure

"River basin management plans

"Indicative list of main pollutants”

"Emission limit values and
environmental quality standards|'

"Priority substances"

No title :ecoregion maps|

Figure 2 Annex titles and their relative proportion.

Normative, cognitive and instrumental aspects are developedigtiout the text. The
normative dimension prevails in just over half of text; thenpitoeedures and instruments in
approximately one-third of the text; and the cognitive aspects in theniagaarts of the text.

4  Content analysis of the WFD

4.1 A cognitive dimension conveyed by water ecology

4.1.1 The ecological cognitive definition of water in the WFD

The ecological definition of water is the main innovative aongdnitive development of the
WEFD. Indeed, whereas water was previously seen in generis 8sra ‘receptacle’, the WFD
defines it with new categories, boundaries and qualities by nswwgconcepts, parameters and
assumptions.

Water in an ecological interrelation system

First of all, water is considered as part of an ecosyséefbody’ carrying life. Indeed, the
definition includes the links and interdependencies
« between parts of the water cycle: upstream and downstream; surfaceamdirgter;

* between ‘aquatic ecosystems, and terrestrial ecosystems and weitlecills d
depending on themtpns.23).

Furthermore, theonsidérants3, 20 and 17 stress:

< the ‘important functions they [wetlands] perform for the protectiowater resources’;

« the fact that ‘the quantitative status of a body of groundwater may have ain onpa
the ecological quality of surface waters and terrestrial ecosystmnsiated with that
groundwater body’;

CSM9 http://slim.open.ac.uk June 2004



14

» ‘the vulnerability of aquatic ecosystems located near the coast andesstuan gulfs
or relatively closed seas, as their equilibrium is strongly influgbyehe quality of
inland waters flowing into them’.

With respect to the first set of interdependencies, the WHRDepl these interrelations in a
spatial dimension through the classical concept of ‘river badafined as ‘the area of land
from which all surface run-off flows through a sequence obsiee rivers and, possibly, lakes
into the sea at a single river mouth, estuary or delta’ (Art. 2).

The last set of interdependencies concerns the qualitativguantitative dimensions of water:
‘Quantity is an ancillary element in securing good water tyaficons. 19) and ‘the
guantitative status of a body of groundwater may have an impaceacttogical quality of
surface waters and terrestrial ecosystems associated withdhatigiater body’ ¢ons.20).

The WFD as a classification system of water

After these general ecological considerations, the WFBsstatategorisation and qualification
system of ‘aquatic ecosystem’ that constitutes the maieldewent of the policy (Art. 2,
Annexes Il and V). We retrace, in the following paragraphs, the hietatatassification steps
proposed by the WFD, and particularly the criteria used.

Step 1 The water bodies

The WFD splits water into ‘water bodies’, each defined as ‘a disaretesignificant element of
surface water’ (Art. 2); that is to say, a volume of watdh wlistinct characteristics and
integrity (spatial, structural and functional). Each ‘wdtedy’ is categorised within one of the
large classical types (‘lake’, ‘river’, ‘transitional veat, ‘coastal water’ and ‘ground water’)
according to general abiotic parameters (geographic positioer Watv dynamics, salinity,

).

Step 2 Definition and categorization of water body types

These ‘water bodies’ categories are ‘differentiated’ onlthsis of two typological systems,
both of which assume that ‘physical and chemical factors ... deterthe characteristics’ of
the ‘water body’ and ‘hence the biological community structuré composition’ (Annex ).
They place water bodies in geographical space and then diiféeestdme more precise ‘water
body types according to the descriptors set out’ in Annex II.

* The first, called ‘system A’, can be qualified asagpriori typology. System A is
characterised by the use of the ‘eco-region’ concept. Indeed, water bediesaded
in 25 terrestrial ‘eco-regions’, and 6 others concerning maritime syquezviously
defined at the European level, maps for which are provided in Annex XI.

e ‘System B’ is considered as an ‘alternative characterisatiahisaana posteriori
typology. System B is geographically more flexible because itardgdatitude and
longitude to locatewater bodies’.

In each system, the ‘obligatory factors’ used are adjustegdb type of water body (rivers,
lakes, ...). The descriptors proposed are ‘physical and chémi8gstem A uses values from
‘fixed typologies’ for these ‘descriptors’, whereas systBmkeeps them open. With the
constraints to ‘achieve at least the same degree of diffatien’, system B is in a position to
use more accurate factors, called ‘optional’. These ‘optidia&tors’ correspond to
morphological criteria (water body ‘shape’, ‘slope’, ‘depth’, ...) miore dynamic and
functional ones.

2 ‘altitude’, ‘size’ either ‘based on catchment drem‘on surface area’, ‘geology (calcareous, sitias,
organic)’ or, for maritime waters, ‘tidal range’dafsalinity’

% ‘energy of flow ’, ‘mixing characteristics’, ‘residence time’, ‘trarmp of solids’, ‘current velocity’ or
‘wave exposure..
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Step 3 Definition of type-specific reference conditions fagach water body type

The previous ‘characterisation’ is supposed to ensure tyfpat-specific biological reference
conditions can be reliably derived’ from each water body type. Themof ‘type-specific
reference’, which is also applied to ‘hydro-morphological and physicachégonditions’, is
not defined along with the other scientific notions in Article &, dnly in Annex Il 1.3. This
annex on ‘establishment of type-specific reference conditionsudace water body types’,
states that ‘type-specific ... conditions shall be establiseptesenting the values of the ...
quality elements specified in point 1.1 in Annex V for that sw@fevater body typat high
ecological status Thus, the ‘type specific reference’ notion is indirectly, andmraiively
alluded to through the ‘high ecological status’, which is itselighly defined. Table 1.2
(Annex V) states that the ‘high ecological status’ is met wherétare no, or only very minor,
anthropogenic alterationgo the values of the physicochemical and hydro-morphological
quality elements for the surface water body type from thoseallyrassociated with that type
underundisturbed conditionsThe values of the biological quality elements ... reflboise
normally associated with that type under undisturbed conditions, reovd 130, or only very
minor, evidence of distortion. These are the type-specific condaisti€ommunities’Even if
the ‘undisturbed conditions’ expression is used many times, moisdefined with much
precision. Indirectly, however, ‘type-specific reference’ isirdaf when the water body
conditions are not affected by any human disturbance. In addition, the WFD resdbaizéor
some quality element, ‘high degrees of natural variability’ matypermit establishing ‘reliable
type-specific reference conditions’.

Step 4 Determination of the ‘ecological status’ for each indidual water body

The last step, already mentioned, allows for each ‘water body’ teyndi@e its ‘ecological
status’ defined as ‘an expressiontloé quality of the structure and the functionioigaquatic
ecosystems’ (Art. 2.21). For each individual ‘water body’, ‘ecaalgistatus’ is built on a
specific list of ‘quality elements for classification’ (Annex,\dJso used to define ‘type-specific
reference’. These parameters are composed of abiotic eleimeloting dynamic aspects and
especially ‘supporting the biological elements’:

+ ‘hydro-morphological elements’ with ‘hydrological regirhahd ‘morphological
conditions®

« ‘chemical and physico-chemical elements’: temperature, salipggif& pollutants,
and so on.

The ‘biological elements’ prevail and reflect a taxonomic pofrview with the ‘composition
and abundance’ of main species categories (food network): ‘aquadit flmnthic invertebrate
fauna’, ‘fish fauna’ (+ ‘age structure’) and for marine ‘wataodies’ phytoplankton (+
‘biomass’). Therefore, the WFD relies on the bio-indication conogpich postulates that
taxonomic structure, derived from abiotic conditions, reflects ecosysigetidning.

The whole classification system relies on the assumption thato@ical status’ is directly
related to a deviation from the ‘type specific conditions’ beeanf ‘disturbances’, ‘alterations’
or ‘impacts’ mainly due to ‘anthropogenic activity’. Despite tfact that the qualification of
these human activities in relation to ‘water bodies’ is defineeague and generic terms, the
WFD provides very few elements on their effects and the itmiEased to assess their effects.
The five points listed below, together with Figure 3, demonshratethe WFD configures the
relationships between human activities and the varioudi@tdiod biotic elements of water
bodies:

« increase in the ‘frequency and intensity’ of ‘planktonic blooms’ ocetarated growth
of phytobenthos’;

“ water flow’, ‘connection to groundwater bodiesliyér continuity’ ...
® depth, width, ‘structure of the riparian zone’ ...
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« ‘alteration’ of the ‘level of diversity of invertebrate taxa’ or bétratio of disturbance
of sensitive taxa to insensitive taxa’;

* ‘undesirable disturbances’ ‘to the balance of organisms’ or ‘ in theesal. of quality
elements’;

« ‘changes in the composition and abundance of ... taxa from the type-specific
communities’ ‘attributable to anthropogenic impacts on physico-clamicdydro-
morphological quality element’;

e ‘age structures of the fish communities show little sign of anthropodesturbance’
leading to ‘failure in the reproduction or development of any particul@iesgie

Ant hr opogeni c Invertebrate fauna:
activity \_.> sensitive/non-sensitive
# taxa ratio; diversity

Phytoplankton and
phytobenthos changes
in composition and
abundance

‘physicochemical or
hydromorphological quality
element’

Fish fauna sensitive
species, age structure,
‘failure in the reproduction
or development of any
particular species’

‘algal blooms’

affect ‘the balance of
organisms’

phytobenthos
‘accelerated growth’

Figure 3 Configuration of causal links between parameters of ‘aquatic ecosystem’ according
to the WFD.

Apart from these few cognitive developments, the WFD proweeg little definition of what
the human activities are, at least not with respect tddgmal status’ or to its impact. The
policy mentions very few elements to qualify activities: peind diffuse pollution, from ‘the
different water uses, disaggregated into at least industryeholgs and agriculture’ (Art. 9). It
cites also ‘navigation’, ‘drinking-water supply’, ‘power genamt ‘irrigation’ and ‘land
drainage’.

To sum up, the classification rationale of water relies on a hierarchical, inductive and
determinist approach. ‘Water bodies’ are mainly characterised by and assessed in
relation to:

e biotic, taxonomic and static parameters, assumed to derive from abiotic
conditions,

« ’type-specific conditions’, defined in unclear and very normative terms

< ’anthropogenic disturbances’ mainly undetermined.

4.1.2 Discussion: a cognitive frame controversial in the scientiffeeld

At the beginning of the policy-making process, ‘ecologicalustawvas broadly defined: ‘rich,
balanced and sustainable ecosystem’ (Kaika and Page, 2001 priamuital NGOs such as
WWEF, the Commission and, most significantly, their experts in ageatiogy, advocating the
ecological point of view, incorporated scientific knowledgeha policy (Aubin and Varone,
2002; Barraqué, 2003). From the opposite point of view, agriculturachechical industry
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lobbies fought this ecological point of view that they peratise a threat to their activities.
This conflict could explain the level of precision given to tlognitive frame — no absolute
precision (with regard to quantitative values) but no complete hazibessecological quality.

In addition to this compromise between the conflicting points of viewirttaemediate level of
accuracy of ecological knowledge can be explained in othes.wa can show that the
cognitive frame used to build the policy is quite uncertain.cafedo so by examining general
ecological literature and with recourse to scientists iatedr in scientific and technical
European programs for the WFD implementation.

The WFD content we have been considering has shown the use ofcspmuiepts, postulates
and parameters. They belong mostly to community ecology (composition, abanda)
(Barnaud and Lefeuvre, 1992; Wiegleb, 2001), and thus specifically to thevaiitgebiology
school of thought, that of compositionalism (Callicott et al., 1998gyTall deal with the
integrity of the biotic community and ecosystem (‘referecorditions’) in a state of stable,
balanced and pristine nature where humans are the extemabidig agents. As in succession
theory, they rely on the capacity of the ‘body’ (i.e. use of miganetaphor) to return to its
stable and homeostatic status, which is similar to the ‘climancept. But, since the 1950s, the
scepticism of the plant ecologist Gleason, and later decetisists and chaos theorists, have
‘found no homeostasis in nature, only confusion and flux’ (Shallat, 2000; O’Neill).2001

Indeed, the idea of pristine nature is native to the USA witeig ‘supposed to be a
characteristic of the pre-Columbian environment’ (Tusseau-Vuitileand Wasson, 2002).
Nevertheless, this position may not be applicable to the ‘old Euvdpere humans have for a
long time and over all areas, affected landscape and the rmélslg of nature. Looking at it
through the lens of evolutionary and population ecology, ‘pristinari¥ahppears as nonsense.
Is it really conceivable to determine these ‘type-speatinditions? What is the temporal
reference point and what data are to be used? Faced with diffémdties, the European
Network of Freshwater Research Organisations (EurAqua, 2001) psoposredefine the
‘type-specific reference condition” to ‘a situation with a hyadnorphological and
physiochemical regime sustaining a healthy ecosystem functioning withlrabdiaersity’.

The assumption of a linear restoration of ecological statwards a unique biological type-
specific reference doesn’t take into account the potentiatezyde, debated for three decades,
of many succession trajectories towards many stability dongkdimst et al., 2003) or even
toward none (Lepart, 1997; Muller, 1997), or of irreversibility thresholds

Similarly, the postulates that taxonomic parameters (diyerand structure) translate
disturbances and functions have been strongly questioned: for instances spedubstitutable
to ensure a same function (O’Neill, 2001) or, according to Maymitre complex and diverse
the systems, the more unstable they are (Lepart, 1997). In thigatimm, Noble and Cowx
(2002) note that ‘there is an inconsistency in the WFD as tke types/reference conditions
are defined by abiotic criteria and the assessment is caudist using biotic metrics’.

Moreover, these taxonomic biotic indicators may have shown tingils Iwhen applied to

disturbance type sensibility and natural, temporal and spati@tivas (Charvet, 1999).
According to Charvet (1999) and Wasson (2003), present researthtehifirds functional

concepts of ‘biological traits’ or ‘ecosystem health’ — mepecifically the functionalism

described by Callicott, et al. (1999).

Finally, the eco-region concept, underlying assumptions of whiclcemgal in the WFD
classification, is also analysed. Eco-region is defined apadial and homogeneous unit
(climate, geology and relief) which houses specific and ctaistic groups of species and
ecological communities that are supposed to have the samdivégnaind response to
disturbances (Charvet, 1999; Noble, Cowx, 2002; Wasson, 2001; WWF, 2000jdiAgcim
Wasson (2001), this concept was proposed in the USA in the 1980s, agradtedein US
government agencies to define regional quality objectivesief@k and Bailey, 1997).
Concerning the WFD, ‘the member states ... agreed to accepbtigmographic regions of
Europe, compiled by lllies (1978), as a geographic typology compat@titee ecoregional
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approach’ (EurAqua, 2001). Omernik (1995) states that: ‘the dermraensus is that ... eco-
regions exist. However, disagreement in how the regions should kteucted continues to be
a scientific issue’. Moreover, Wasson (2001) recognises a wWekkbetween chemical
conditions and invertebrate fauna, whereas Noble and Cowx (2002)(esttatde link with
fishes ‘is implicitly untrue, as many of the ecoregions aigelaand there may be variations in
the natural biological communities within an ecoregion’. Indeed, Car@@@303) states that
‘system A’ based on eco-regions ‘lacks ecological realishoosing this typology could
prevent improvement of ecological quality assessment in the long term’.

In fact, the WFD itself reflects and recognises some ofetlemgnitive uncertainties and
weaknesses. The ambiguous, even normative, definition of ‘typ#ispeference’ may show
this. In addition, while it relies on the same assumptions, tesifitation alternatives testify
some flexibility: ‘system B’ with its‘optional factors’ or the three methods for the
establishment of ‘type-specific reference conditions’.

Moreover, as we saw previously, the WFD doesn’t define humawit@stiin relation to the
largely described ‘water body status’. In fact, it's the saimgtion in ecological science. This
science, in spite of many statements on humans as a componentemolbgical system,
always had difficulties in integrating humans in its analysis fieldr{®ad and Lefeuvre, 1992).
It goes through the comfortable recess on non-anthropogenic systems areigke the leak in
modelling abstraction far from ecological reality (Deléage, 1991).

WFD implementation requires substantial knowledge developmepécialy on the link

between water and human activities. For instance, EurAqua (200Qits muit the need for
‘more knowledge on the response of each biological element alongradeent of human

impact (degradation and recovery process) and of a focus ‘moreawses of alteration
processes than on status variables’. This point may constitnégoa innovation, and issue, for
ecologists.

According to Tansley, the reluctance to take humans into acommfiers on ecology the
character of a simple academic exercise without concrete rangeaatidghiuse. Moreover, the
ecological concepts provided (i.e. ecosystem) are not conceditieseon which it is possible
to intervene but heuristic abstractions of it made to understarjdst as here, to classify. It
would be hazardous to confuse the reality and abstraction (O’Neill, 2001).

This problem is increased by the uncertainties that perwedegical knowledge. Indeed, for
the last few decades, many ecologists tread warily by rezingrtihat ecology doesn’t supply
universal theory and general laws (O’Neill, 2001). For instaiiceannot providea priori
models and precise standards to characterise ecosystems amdaatiora by how far they are
from a natural status used as reference (Lepart, 1997; Larrére, 1997a).

To conclude, we have seen that this new water policy proposespmmtant ecological
categorisation of water far beyond the previous generic conoeptievertheless, the WFD
makes use of knowledge that is not universally accepted iacibatific field. According to
some scientists, it appears that the WFD takes intouatcan outdated and controversial
cognitive frame from which implementation appears to be ditfidiiese scientists challenge
taxonomic and static visions and strive to redefine the WFD intitumad terms. The next
sections deal with the consequences of integration of such aigegrtegorisation into the
normative dimension.

4.2 Normative dimension

The WFD relies on a few general principles from Union treattdsh define the criteria for an
appropriate environmental European policy, as for instanceptiiater-pay principle or
sustainable development. The political will here is to dedimgeneral framework for European
water policy.

Beyond these assumptions, the WFD provides many details on itsigiress to build its
concrete and operational character.
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4.2.1 The consequences of the cognitive definition of water on thermative dimension

The previous cognitive dimension advances the role of human iastiag ‘disturbance’ of the
‘water bodies’ status. The WFD recommends that humans assumeesipensibility towards
the ‘aquatic ecosystem’ by reducing their impact in order to getrdlmgeistine nature.

The main operational purpose, for surface and groundwater, is toripfeviner deterioration’
and ‘enhance and restore all bodies ... with the aim of achigaaod ... status at the latest 15
years after the date of entry into force of this DiregtifArt. 4). The ‘surface water body’ is
considered in generally ‘good status’ ‘when both its ecological statlgsachemical status are
at least good’, whereas for groundwater, it is ‘determined by the pmfatsrquantitative status
and its chemical status’ (Art. 2).

The ‘chemical status’ relies on previous policies definingiseman limit values’ or ‘chemical
quality standards’. Nevertheless, if necessary, the WFD meeos developing new
‘environmental quality standards for pollutants ... for the proteafaguatic biota’ (Annex V
1.2.6)

‘Good ecological status’ appears as the major objective corgarn the policy its eco-centrist
character. The ‘normative definitions of ecological statwsssifications’ (Annex V 1.2.)
prescribe for each ‘water body type’ (river, lake, ...) the patars that the MS shall use to
define it (see earlier 4.1.1). However, the discrimination betwee five categories (‘high’,
‘good’, ‘moderate’, ‘poor’ and ‘bad’) is not defined using absolute \al@idus, the WFD uses
qualitative and subjective terms to define ‘good ecologiedlist, in reference to ‘type-specific
conditions’, which are themselves defined using non-quantitative non-tbgelhms. For
instance, ‘good ecological status’ is defined in terms ofHslahanges’ and by the following
general definition: ‘the values of the biological quality neémts ... showlow levels of
distortion resulting from human activity, but deviate only slightly from thasormally
associated with the surface water body type under undisturbed oosdittiModerate
ecological status’ is defined as ‘moderately disturbed’ ommigaimoderate signs of distortion
resulting from human activity’.

In addition to the subsidiarity principle, the cognitive definition o&tev, recognising
ecological and spatial interdependencies, justifies that thehdiEreanage water at the ‘river
basin district’ level. The policy defines this district'he area of land and sea, made up of one
or more neighbouring river basins together with their assoajmteohd and coastal waters’ and
considers that it is ‘the main unit for management of riveinegsthe proper and efficient
geographic level for intervention. Indeed, ‘to take account of ... e@mviental conditions in
the various regions of the Communitycofis. 12) ‘decisions should be taken as close as
possible to the locations where water is affected or usaafis(13), ‘the success of this
Directive relies on close cooperation and coherent action atcal level' cons. 14) and
finally ‘the objective of achieving good water status should beymat for each river basin, so
that measures in respect of ... waters belonging to the samegieatl hydrological and
hydrogeological system are coordinatedor{s. 33). Moreover, this perspective calls for a
definition of ‘competent Authority’ (see procedural points for moreildgta

The normative consequences of the eco-centrist perspectivpyo@ minor place in the
normative dimension developed by the WFD. Indeed, most of the noemdtmension
involves conflicts and relies on compromises between eco-cardrid other points of view on
water.

4.2.2 Some normative definitions of water

In addition to the main cognitive definition of water, the WFD miegi other points of view on
water. These definitions are normative and have significamisequences on WFD
prescriptions.
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The ‘heritage’ point of view

The WFD states in the firgtonsidérant and nowhere else that ‘Water is not@mmercial
product like any othebut, rather, deritage which must be protected, defended and treated as
such’. This notion of ‘heritage’, not really defined but close to é¢helogical prescription
discussed earlier, is built on an antagonism with a human development point.of vie

The human development point of view on water

To protect water, the WFD relies on a category other thajusitiéication of the ‘ecosystem’
for itself. The text is punctuated by expressions reminding ¢ader that the policy also
promotes utilitarian objectives where water is acknowledgedaaresource for human
development. Water in many instances is seen as ‘fresh vesmurce’, ‘water resource’ or
‘available groundwater resource’ and is ‘in principle renewabkeiral resources’. Thus, the
justification is not only on an eco-centred point of view.

The WFD argues that water protection has many virtues foahsinThe aim of ‘sustainable,
balanced and equitable water use’ is to ‘safeguaradienelopthe potential uses of Community
waters’ €ons.23) and ‘will provideeconomic benefit{cons.17). The policy is supposed to
‘safeguard water quality in order to reduce the level offipation treatment required for the
production of drinking water’ (Art. 11). Finally, the definition givem ‘pollution’ illustrates
this anthropocentric point of view: ‘introduction, as a resutiwwhan activity, of substances ...
into ... water which may be harmful tauman healtror the quality of aquatic ecosystems or
terrestrial ecosystems directly depending on aquatic ecossteimch result in damage to
material property, or whichmpair or interfere with amenitieand other legitimatesesof the
environment’.

These few examples show how water is also qualified by estpresof economic character,
without explaining the underlying rationale, i.e., without makinglieit its cognitive
dimension. In addition, the WFD insists on principles arising femonomic rationality. It
particularly concerns ‘the principle of recovery of the castswvater services which, ‘in
accordance with ... the polluter-pays principle’, states thaiter-pricing policies provide
adequate incentives for users to use water resources réfficiend thereby contribute to the
environmental objectives’ and to ‘an adequate contribution of fferelit water uses’ (Art. 9).
These economic elements appear in policy instruments (see dvd)oahd are implicit in the
exemptions discussed under exemptions 1-3 below.

Normative definitions associated with exemptions to the corangironmental objective

The utilitarian point of view is not an inconsequential refezetew general principles. Its
implementation has practical consequences that interfere hihpteviously mentioned
environmental objectives that the policy highlights.

Exemption 1: the ‘artificial or heavily modified water body’ as an alternative and
dispensatory category for ‘surface water body’

The first exemption or loophole comes from the creation of asueface water body type: the
‘artificial or heavily modified water bodyThis water body category appears to be completely
different from the others, in terms of its definition given ague expressions, and in terms of
environmental objectives, which are unclear and less ambitious.

The WFD defines it in two ways. First, Article 2 statest thrtificial water body means a body
of surface water created by human activity’ and ‘heavily medifvater body means a body of
surface water which as a result of physical alterationshiloyan activity is substantially
changed in character’. Furthermore, in Article 4 (‘environmeoitgctives’), the WFD states,
in a less objective and simple way, that MS may designétady of surface water as artificial
or heavily modified, when:

(&) the changes to the hydro-morphological characteristics [tbatfvioe
necessary for achieving good ecological status would have significansadver
effects on: (i) the wider environment; (ii) navigation, including port itéed, or
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recreation; (iii) activities for the purposes of which waterasest, such as drinking-
water supply, power generation or irrigation; (iv) water regulation, flooegtiot,
land drainage, or (v) other equally important sustainable human development
activities;

(b) the beneficial objectives served by the artificial or modifiearacteristics of
the water body cannot, for reasondesfhnical feasibility or disproportionate costs

reasonably be achieved by other means, which are a significantly better
environmental option.

In fact, this previous definition (on artificial or modified wabodies) is no longer built on the
assessment of ‘ecological status’, but on new criteria based @ssessment of the effort
required to achieve good ecological status, or an assessntbatrafgative effects that such an
effort would have on human activities. Indeed, these water bodiedeaignated prior to the

categorisation of ‘ecological status’. Next, they are qudlifiesing ‘the descriptors for

whichever of the surface water categories most closalgmbles the heavily modified or
artificial water body concerned’ (Annex Il). Neverthelessséhepecific ‘water bodies’ are

assessed through their ‘ecological potential’. The WFD onlineefthis notion at the end of
the WFD (Annex V) in the ‘Normative definitions of ecological statasdifications’.

The qualification for this ‘water body’ doesn’t rely on a ‘mefiece conditions’ definition.
Indeed, the classification reference is the ‘maximum ecolog@@ntial’ which is defined in
ways such a%he values of theelevant biological quality elementsflect,as far as possible
those associated with the closest comparable surface watertyjmelygiven the physical
conditions which result from the artificial or heavily modified rdtderistics of the water body’
(Table 1.2.5. Annex V). Concerning the hydro-morphological conditions, itthdtshey ‘are
consistent with the only impacts on the surface water body libosg resulting from the
artificial or heavily modified characteristics of the aabody once all mitigation measures
have been taken to ensul® best approximation to ecological continyum particular with
respect to migration of fauna and appropriate spawning and breeding grounds.’

This ‘ecological potential’ is used to define specific emwimental objectives. Indeed, for these
water bodies, MSshall protect and enhance all artificial and heavily modified bodiegater,
with the aim of achieving good ecological potential and good suvfater chemical status at
the latest 15 years’ (Art. 3, iii). This ‘good ecological ptdhis then defined in ways such as
the existence of ‘slight changes in the values of the aatebiological quality elements as
compared to the values found at maximum ecological potential’. dere other parameters
shall be ‘consistent with the achievement of the valuesifigmec.. for the biological quality
elements’ or ‘within the ranges established so as to enserfunctioning of the ecosystem’
and, for pollutants, in respect with standards set in previous directives

Exemption 2: the criteria, consequences and minimal oblig@ens relative to other
exemptions

From considérant32, the WFD states that ‘there may be grounds for exemptionsthem
requirement to prevent further deterioration or to achieve gdatliss under specific
conditions’. Furthermore, most of Article 4 (‘environmental objestivées dominated by the
listing of the exemptions applicable to all surface water bodies. ItafE/alcomplex system of
criteria defining consequences and minimal obligations from whichave extracted the main
characteristics.

The redundant criteria justifying why one would not attain the gymenvironmental
objectives include:

« ‘disproportionate costs’;

e ‘technical feasibility’;

+ unfavourable ‘natural conditions’;

e ‘unforeseen or exceptional circumstances’ sucticeise majeureor ‘accident’;
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* ‘new modifications to the physical characteristics of a surface \wathr or alterations
to the level of bodies of groundwater’ relative to new ‘sustainable humalopgment
activities’ and where ‘benefits to the environment and to society’ efadilbn outweigh
the benefit of achieving the WFD objectives;

* when the water bodies ‘are so affected by human activity’ that ‘environmeadtal a
socioeconomic needs served by such human activity cannot be achieved by othe
means’;

» these acceptable human activities are relative to ‘overridinggouakdirest’, ‘human
health’, ‘maintenance of human safety or to sustainable development’.

The above-mentioned criteria and the vagueness with which theystated reveal a
contradiction in the WFD’s primary environmental objectives. Téwemptions allow
extensions of deadlines (Art. 4.4), making it possible for M$hase implementation of the
programme of measures in order to spread the costs of impléimenteons.29). It also goes
through the application of ‘less stringent environmental objectives 4.5), possibilities of
‘temporary deterioration’, the lack of penalty in some failcase (Art. 4.7) or, even, in such
circumstances, the possible powerlessness recognition of measuresrtisedy).

Nevertheless, guidelines are provided through minimal but geobhgations that we can
summarise with the following points where MS have to:

e anticipate, declare and justify each exemption case in the manageme(uf plafra):
this implies indicators, appropriate measures and even the foradast@anation of
‘exceptional and unforeseeable circumstances’(!);

* implement mitigation measures to balance negative effectdiaitias;

« do their best to achieve the ‘highest ecological and chemical stagislpoand at
least ‘to prevent further deterioration’.

Exemption 3: soft prescriptions for groundwater and quantity issies

The WFD claims to be based on a holistic and integrated apptalkiog all water bodies, and
quality and quantity into account. Nevertheless, behind theseriggminciples and the
environmental purpose regarding chemical and quantitative sti@sprescriptions made
actually underestimate problems related to groundwater and to wateryjuragéneral.

First, contrary to the previous principlesonsidérantl9 states that the WFD is ‘primarily
concerned with the quality of the waters concerned. Control aitityags an ancillary element
in securing good water quality and therefore measures on quaetityng the objective of
ensuring good qualityghouldalso be established'.

Furthermore, concerning environmental objectives, the WFD definlgstwo categories for
groundwater (the ‘good’ and the ‘poor’) classified according to grouravatel and chemical
status. The ‘good’ groundwater level must be ‘such that theadaifjroundwater resource is
not exceeded by the long-term annual average rate of abstraatioihnot subject to
anthropogenic alterations such as would result in: failure toeee the environmental
objectives ..., for associated surface waters: any signifidaminution in the status of such
waters, any significant damage to terrestrial ecosystemmich depend directly on the
groundwater body, and alterations to flow direction resulting froral lekanges may occur
temporarily, or continuously’. For us, this definition remains broapgenoto many
interpretations, and makes it difficult to prove that the required ¢onslitire effective.

Moreover, many of the previous exemptions are applicable to groundwatele Ati3.j, while

it specifies the objective ‘to prevent or limit the input of pollutariso adds a new exemption.
It states 6 exemption cases related to human activities wheréprohibition of direct
discharges of pollutants into groundwater’ is allowed, formg{a: ‘construction, civil
engineering and building works and similar activities on, or ingiteeind which come into
contact with groundwater’.
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To conclude this part, we can qualify the level of legal esfability as an obligation to
implement particular means rather than an obligation to aclpstiular results. It is, at the
very least, quite ambiguous. Indeed, in all cases, the WFD exprémseurposes (Art. 4)
following two directions: MS ‘shall implement the measuresessary to prevent’ and ‘shall
protect, enhance and restore ... with the aim of achieving good ... statas’. On the one
hand, the obligation relies on the measures, on the other hand thasVdBout acting with an
‘aim’ but not an obligation.

4.2.3 Discussion: causes and consequences of a multi-purpose polic

The WFD content expresses tensions between different, and @vieadictory, points of view

on water and human activities:

* Eco-centric focusbased on the moral obligation for humans to protect pristine nature
for the sake of nature, by cancelling the ‘footprint’ of humans.

« Utilitarian focus: addressing the protection of water as the maintenance of resources
that serve human interests.

These tensions are a translation of those that emerged during tiyerpaking process. In fact,
the first policy draft only addressed ecological quality. Noil uhé inclusion in the text of
human development terms in 1995 and after, did the process become edllaockin and

Varone, 2002).

A main cleavage line was the ‘heritage’/’commercial prédissue. Parliament promoted the
‘heritage’ position in spite of opposition from the Commission who jadgenly rhetorical
and opposed to the promotion of the ‘full-cost pricing’ (Kaika aadel 2001). In fact, one
only needs to recall the general liberalisation context e/Maastricht principles, MS such as
the UK and France (traditionally holding the financial resgulityi of water) and water
industries promoted deregulation and privatisation of the watéorsthirough water markets
(Kaika and Page, 2001; Petit, 2002). These institutions, like somsmnental NGOs,
consider these liberal economic principles as a panacedfi@ent regulation of water uses.
However, agricultural and industrial lobbies and other MS irCibiencil opposed deregulation
and privatisation because of the increasing production costs and the impaahbies that are
mostly agricultural. As a result of this conflict, the WiRiade a compromise by asserting the
‘heritage’ principle while at the same time recognisindewas a ‘commercial productvith
the caveat that it is ndike any other'. In additionthe application of the ‘full-cost recovery’
principle is only promoted under state authority.

The defence of human activity interests, directly targetethéygood status’ objective, was a
key point of negotiations. For the southern MS, especially cnadewith water scarcity, the
water policies are considered more in terms of infrastrec@ad development policies than in
environmental terms (Kallis and Butler, 2001). It explains trengtiMS will to control, which
is translated into the exemptions and is expressed in the groundwater aitgl tpsaes.

The question of weak legal enforceability is also the tesfubuch mechanisms (Kallis and
Butler, 2001; Kaika, Page, 2002). The institutional negotiations weraisegaaround:

* ‘pro-environment’ centralisation advocates (Parliament, Commission and
environmental NGOs), who promote the ‘shall achieve’ option, setting highayudls
tight deadlines and reducing the possibility of exemptions;

* ‘pro-subsidiarity’ advocates (MS and Council), who managed to impossttak aim
to achieve’ option where obligations focus on the efforts to be made @oedores).

Behind these issues, the MS legal responsibility is questidgsethe WFD has been set, the
MS sheltered themselves from any implementation failure. right be linked with the
awareness MS have of the weakness of the cognitive undergnaimgvhich the policy is
built.

The existence of two justification domains (eco-centrism/utditasm) and the arbitration
rules resulting from it, lead to a ‘space of meaning’ interfee which has strong implication
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for implementation. First, there are discrepancies betweecotjidtive developments and the
general normative developments (overall water policy, ‘goodogimal status’ for all water
bodies) compared with their concrete treatments (ground water,itguaxemptions). In
addition, whereas the ecological objective appears to be quitedhl these rules introduce
uncertainties through a multitude of exemption cases, uncleanitaefs and complex
justifications. During the implementation, these elements d@rehjective and become open to
many interpretations. There is a serious risk of its lepdo legal problems requiring a
justification contest between, on the one hand, MS advocating natiothalser interests and,
on the other hand, the Commission, whose mission is to ensure apprappécation of the
policy.

A pessimistic interpretation of the text, at least from pwént of view of the policy’s
environmental objectives, would conclude that the policy has mwithihe seeds of its own
disempowerment. Indeed, it has many loopholes allowing any membemetate achieve
‘good water status’. Following up on this aspect, Greenpeace,(1L888) considered that 90
per cent of European water bodies could be under the exemptiorereyimore optimistic
view is to consider that, since the situation is charaaeériby cognitive uncertainties,
normative uncertainties provide welcome leeway for efficietervention. As Ost (2003) says:
‘the Law has to transform ecological uncertainties into seeidhinties. It will only succeed if
it increases its own flexibility’. This question remains wp&epending on the political
determination of MS and the Commission to apply either the @areentrist approach or the
marginal and utilitarian one.

Indeed, following Larrere (1997b), there is no possible consensusdretthese different
ethical and justification orders. It is necessary to estahlisierarchy between the beneficiaries
of moral duty: nature or humans (which doesn't imply the lack afreat The WFD hasn’t
managed to impose the eco-centrist ethic and, as often, hamedetto the utilitarian
conception. It isn’'t convinced that this is not a ‘reasonaldeoddl’, satisfying all the positions
and leading to an efficient decision.

4.3 Political procedures and instruments

We discuss here the procedures and instruments proposed by thea®¥¢brding to its
implementation timeline. They result from both previous cognitive or norenednsiderations.

Procedure of ecological standardisation and monitoring of waters @&uropean scale

The procedure results from the steps of cognitive clagstit and the normative prescription
for water status considered earlier. The operational procedustrongly guided by the
scientific ecological classification steps, methods and déstsifAnnex I1): ‘Characterisation
of surface water body types’, eco-region classification, antbBshment of type-specific
reference conditions’.

The WFD provides MS with three methods of defining ‘type-specifierence’ for each water
body type. The first one is directly derived from the previots-region model to which a
reference site network is added. It ‘shall contain a suffiaimber of sites of high status to
provide a sufficient level of confidence about the values tier reference conditions’. The
second alternative method relies on ‘either predictive modelinakcasting methods’ and
‘shall use historical, palaeontological and other availabka dFinally and ‘where it is not
possible to use these methods, Member States may use expert judgerastablish such
conditions:

These elements are constitutive of a monitoring systengrdéa&nnex V 1.3.) allowing MS to
‘establish a coherent and comprehensive overview of watens’stért. 8). It allows
‘supplementing and validating the impact assessment proceduieh v based on the
obligation for MS to ‘collect and maintain information’ for thdentification of pressures’ and
‘assessment of impact’ of human activities (Annex Il 1.4. and 1.5.). Thigriafmn deals with
the qualification of ‘the type and magnitude of the significanttraptogenic pressures to which
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... water bodies ... are liable to be subject’ and to the ‘assedsnfi the susceptibility of the
surface water status of bodies to the pressures identifiede’abo# ‘the likelihood that ...
waters bodies ... will fail to meet the environmental qualityeotiyes’. Moreover, MS ‘may
utilise modelling techniques to assist in such an assessmeus, dfsurveillance monitoring’,
based on a monitoring network, ‘shall permit classification diewhodies into five classes
consistent with the normative definitions’ with ‘adequate amrice and precision in the
classification of the quality elements’, upstream of the mamagt plan elaboration step. The
WFD prescribes the use of standard methods for the monitoring litfy querameters (1SO),
some sampling criteria, as well as the monitoring frequeficiesach of the quality elements
and water body type.

Moreover, following the same European standardisation process, WP sets an
‘intercalibration exercice’ in order to ensure ‘comparabitifybiological monitoring result’
between MS. Thus, ‘to set the numerical values for the neleslass boundaries in each
member state monitoring system’, the ‘Commission shallifaielan exchange of information
between Members States leading to the identification of a range dhs#tesh ecoregion in the
Community; these sites will form an intercalibration nekv¢Annex V 1.4.). The process of
standardisation continues up to the prescription of ‘presentatianooftoring results and
classification of ecological status and ecological poténtiae of comparable status ratio and
maps with codes of colours or stripes.

Procedure to plan, act and assess at river basin district scale

As many cognitive and normative considerations justifieché&, MS ‘shall ensure that a river
basin management plan is produced for each river basin digfitt 13). First, MS ‘shall
identify the individual river basins’ and thus ‘assign themnhiviidual river basin districts’.
Article 3 specifies that ‘small rivers’, ‘groundwaters’ aiedastal waters’ are ‘assigned to the
nearest or most appropriate river basin district’. Whenhhgsbeen done done, the MS ‘shall
ensure the appropriate administrative arrangements’ in ordédettify the ‘Competent
Authority’. MS ‘shall provide the Commission with a list of theompetent authorities’ and a
list of required information: name, geographic coverage efdiktrict with main rivers, ‘legal
status’, ‘a description of the legal and administrative respditisi&li the authority’s role
within the district and ‘membership, where the competettagity acts as a coordinating body
for other competent authorities, a list is required of these bodieth&rgvith a summary of the
institutional relationships established in order to ensure codi@inha(Annex 1). The
‘competent authority’ contribution is not fully detailed, it igpeessed only in terms of
coordination and ‘application of the rules of this Directivenimiteach river basin district’ (Art.
3.3.) and above all subordinated to the MS authority.

Thus, MS shall oversee the river basin management plan prodactobrits report to the
Commission (Art. 15). The plan content is framed with the bopdinclusion of ‘information
detailed in Annex VII' which reflects its elaboration proceduréeims of calendar and partly
of methods. Once more, it follows the ecological classificatiepssby providing ‘a general
description of the characteristics of the river basin diswith the mapping of the location of
‘water bodies’ within the river basin and according to the-megions and the ‘identification of
reference conditions for the surface water body types’. Thendestep is to identify the
‘significant pressures and impact of human activity on thestaf waters (estimation of point
and diffuse source pollution of land use, abstractions, ...). Thenmib@tbring programmes’
permit to define for each water body its status and thus its assign@orenental objectives’.

Following the utilitarian point of view, an ‘economic analysisaatter use’ (Art. 5 and Annex
) is then required. It allows ‘taking into account ... the piote of recovery of the costs of
water services’ by making ‘the relevant calculationsdshon ‘long term forecasts of supply
and demand for water in the river basin district’ or ‘the volume, pricégasts associated with
water services’. The second purpose is to ‘make judgements Hisumost cost-effective
combination of measures in respect of water uses to be included io¢inarpme of measures’
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and to estimate ‘the potential costs of such measures’afdigsis also takes into ‘account the
costs associated with collection of the relevant data’.

Then, ‘each Member State shall ensure the establishmeatdbr river basin district ... of a
programme of measures, taking account of the results oh#tgsas required’. The WFD adds
that ‘river basin management plans may be supplemented by thectiwadof more detailed
programmes and management plans for sub-basin, sector, issuateortype, to deal with
particular aspects of water management’. Each measuretohd® summarised in the
management plan, ‘including the ways in which the objectivethareby to be achieved'. The
proposed and prescribed measures are presented further. MorbevtS tshall justify and
explain all the exemptions it may have designed.

In terms of deadline, Article 11 adds that ‘river basin managemplans shall be established
(and published) at the latest nine years after the datatryfiato force of this Directive and all

the measures shall be made operational at the latest 12ajesrthat date’. Moreover, they
will ‘be reviewed and updated at the latest 15 years aftedldtesof entry into force ... of this

Directive and every six years thereafter’. These updatdstakainto account ‘any changes ...
since the publication of the previous version'. It includes particularly:

* ‘an assessment of the progress made towards the achievement efribrensental
objectives’ through the increase of status ‘resulting from the progeamfimeasures’;

* ‘an explanation for any environmental objectives which have not been dsache
« ‘an explanation for any measures foreseen ... which have not been undertaken’.

Thus, the ‘monitoring systems’, initially designed (Annex V 2.4.), aeey point of policy
assessment and improvement. Indeed, ‘surveillance monitoriragipigosed to assess ‘long-
term changes in natural conditions’ and ‘resulting from widespr@nthropogenic activity’,
whereas ‘operational monitoring’ focuses on the status ofétlhaslies identified as being at
risk of failing to meet their environmental objectives’. Tinenitoring system is completed
with ‘investigative monitoring’ in case of exceptional circumstances

Measures and instruments proposed to enhance the water status

The WFD proposes to MS a wide range and register of actrongater to achieve the WFD
purpose. Articles 10 and 11 and Annex VI list all the measures ourimstts proposed, but
without cognitive explanation.

The first group gathers all the ‘basic measures’ (measwwsired, i.e. having a binding
character) following previous directives (Bathing Water (19@8han Waste-water Treatment,
Nitrate, Dangerous Substance Discharges Directives, ..8dligt Annexes VI and IX.
Moreover, Article 10 and Annex IX are specifically committedie ‘combined approach’ for
the treatment of point and diffuse pollutions, from which the wdbexctives have arison.
Indeed, they rely on the standardisation and control approach either with éenliissi values’
or ‘environmental quality standards’. Finally, this approach is stggdoy other ‘minimum
requirements’:

e national legislations;

e control measures such as ‘best environmental practices'tredigis, ‘prior
authorisation’ for ‘abstraction and impoundment’, ‘artificiatmarges’ or pollutant
emissions;

< some prohibition ‘of direct discharges of pollutants into groundwaterh (@{emption
in certain circumstances) and for a list of ‘priority substanceshgivéhe empty
Annex X;
« and measures to implement ‘full cost recovery’ principles ‘haviggreeto the
economic analysis’'.
The second group includes ‘a non-exclusive list of supplementary mgahatecan be used
‘to provide for additional protection’. Following Article 11, thecourse to them can occur,
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particularly but not exclusively, ‘where monitoring or other datacete that the objectives ...
are unlikely to be achieved'. In this case, after examinatmriewing and adjustment of the
protection system, supplementary measure ‘may be necessary m tor@ehieve those
objectives’. Annex VI proposes different types of such measkrest, there are some generic
and classical regulation instruments: legislative, admiatise, ‘economic or fiscal’
instruments, ‘negotiated environmental agreements’, ‘emission otgintiConcerning the
economic tools, we have seen previously that the WFD expliertlgourages using water
pricing as a regulation instrument, even if ‘nothing ... shall pretlee funding of particular
preventive or remedial measures’ (Art. 9).

Other measures are very specific to some activitiesdes of good practice’, ‘demand
management measures, inter alia, promotion of adapted agricydtodhlction such as low
water requiring crops in areas affected by drought’ and ‘altistnacontrols’. The next
measures correspond to technological answers or even healygieal engineering:
‘recreation and restoration of wetlands areas’, ‘rehabditaprojects’, ‘efficiency and reuse
measures, inter alia, promotion of water-efficient technologiemdustry and water-saving
irrigation techniques’, ‘construction projects’, ‘desalinatioan$’ or ‘artificial recharge of
aquifers’. The last type could qualify as cognitive measureducational projects’ and
‘research, development and demonstration projects’. This li$6 a(fupplemental measures is
concluded with ‘other relevant measures’. This broadening af/@rtéon options is confirmed
with Article 20, which points out the need of adaptations to ‘scientifidectthical progress’.

Public participation

The directive states, in Article 14 (‘public information and cdtasion’) that MS ‘shall
encouragethe active involvement of all interested parties ... inipaldr in the production,
review and updating of the river basin management plans

Considérantl4 provides the only justification for this instrument: ‘thecass of this Directive
relies on close cooperation and coherent action at ... local levelel as on information,
consultation and involvement of the public, including users’.

There is a strong procedural development initially mentionesbirsidérantd6: ‘to ensure the
participation of the general public including users of water irethiablishment and updating of
river basin management plans, it is necessary to provide rpiofmemation of planned
measures and to report on progress with their implementation wighwveos the involvement of
the general public before final decisions on the necessarsunesaare adopted’. In order to
allow ‘active involvement and consultation’, Article 14 defimesre precisely this procedural
principle in terms of binding modalities. MS shall ‘publish and neakalable for comments to
the public, including users’ information at different steps ahptlaboration: ‘a timetable and
work programme’, then ‘an interim overview of the significanteawananagement issues’ and
‘draft copies of the river basin management plan’, respegtiatlleast’ 3, 2 and 1 ‘years
before the beginning of the period to which the plan refers’. Mereder each step, the
‘public’ has ‘at least six months to comment in writing on thoseud@nts’, and ‘on request,
access shall be given to background documents and informatiordeBem the management
plan, MS shall report on ‘the public information and consultationsomes taken, their results
and the changes to the plan made as a consequence’ to the Commission.

And lastly, hidden in the depths of Annex V (1.2.6), resorting to puldicsutation
(accompanied by peer review) is compulsory at the end of theegmoe for the setting of
chemical quality standards’.

The WFD doesn't develop the idea of public participation elsegvin the document. Neither
is the ‘public’ defined, even though ‘users’ are repeatedlyrnexeto. Similarly, there is no
explanation regarding participation methodology.

CSM9 http://slim.open.ac.uk June 2004



28

4.4 General discussion

The procedural and instrumental dimension can be summarised gpagition between a
strong procedural framework concerning the question of ecologteamldazdisation or
monitoring, and a broader framework on other issues, particularly roomgeractical actions
and actors.

What is striking in both cases is the considerable amount of data and knoydedlpgical and
also economic) the implementation process will and must genatahe European and river
basin scale. Implicitly, these also call for massive Vmmetion of expert and scientific
authorities during the ecological standardisation and the managetaanproduction. These
scholarly authorities, enrolled in the implementation procedane,expected to reduce the
cognitive uncertainties surrounding water and its link with humanitaes. This testifies to the
belief in the scientific rationality behind the funding decisions.

Concerning the ecological aspects, we have already noted themerghtion difficulties
encountered by scientists due to weaknesses in the cognitivewicak. These difficulties will
probably increase because of the mandatory character ofadsification procedures, which
leave little room for adaptation. Concerning the link betweetemstatus and the impact of
human pressure, which is not developed to any great exter# gognitive dimension of the
WFD, the procedure refers back once more to modelling toolsstdveethese uncertainties.
For instance, Wasson (in Le Meur, 2003) states: ‘among the reutligturbances, which is the
one leading to degradation? On which must one act with the mgestay to return to ‘good
status’? Nobody knows today. This is the real challenge!” Onesraiso the emergence of
economic analysis (water service costs, cost-benefit sinalf actions or alternative projects).
Once more, as noticed by Laurans (2001) and Kallis and Butler (2B&1¢onstitutes a major
technical and scientific difficulty, particularly with respéc adapting old optimisation tools to
environmental issues. Do these scientific and technical fielde Lze ability to respond
appropriately to this cognitive challenge? In any case, the \Wé&sn't make explicit the
financial and human means and scientific institutions that would allovenbalg these issues.

Concerning the ‘programme of measures’, the ecological cognitimension in the WFD
simply defines an objective without contributing and allowing buildireasures and practices
to achieve it. By leaving behind a large choice of measure8yEi2 permits the application of
the subsidiarity principle so that measures can be adapted todattés. Overall, this broad
approach respects the various and distinct water manageawrditiphs and ideologies among
MS. For instance, the recourse to a ‘combined approach’ for ipollutcomes from a
compromise between Germany and the UK who advocate, respectinesion and quality
standard approach (Aubin and Varone, 2002). The WFD has not gtstabliierarchies on the
efficiency or the fairness of the various action and regulatiodes (legislative, economic, ...)
which rely, elsewhere, on strong theoretical and ethical delsuesidies, market, property
rights, ...). The question of ‘full-cost recovery’, for instance, kias peen added, in addition to
the previous action modes. However, the co-existence of mangnagtodes may be
contradictory and unproductive, for instance taxes versusdsefsilhe final rational choice
will result from the implementation of cognitive developments afmhve all, from the MS
point of view.

What is striking is the omnipresence in the implementation psockshe ‘member states’
figure, and its accountability to the Commission, particularly coetbavith the ‘competent
authority’. Indeed, the WFD doesn’t clearly build up and define thee and identity of the
local ‘competent authority’. This lack of clarity could be&e@nsequence of the opposition of
local government during the policy-making period (Aubin and Varone, 20ted, some of
them feared that local planning at the river basin distgate could reconfigure the previous
local institutions whose administrative territories don’t rhagcologically defined territories.
The local approach may also be opposite to that of centralised governments

To our minds, the question of definition and creation of such ‘compatghority’ is a crucial
issue. Indeed, is an institution able to be competent enough to deadxpiert or scientific
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appraisal about ecological status or economic analysis atite aame time, to have political
authority to coordinate actors, to resolve their potential oppodid the policy and to ensure
the ‘application of rules’? It seems to us that the WFD neegarate interventions of expert
and political authorities. In fact, the WFD has not clarified theestion of coordination
between institutions and stakeholders. Considering the standardisationramdgpfaocedures,
this could lead to a strong asymmetry between experts, pbolitgtEtutions and the public.
Concerning public participation, despite strong procedural oldigatthe WFD again lacks
precision on the nature of intervention and methodology. As shown by exqeesach as the
SAGE in France, methodology constitutes a major weaknessafticipation (Douguet and
Petit, 2003). The WFD proposition defines only a minimum req@rgywhich doesn’t mean
that more integrated public intervention would happen. However, ithienad modalities may
correspond to the ‘public instruction model’ defined by Callon (1998)is model of
relationship between science and the public is the simplest asdwidespread model. It is
characterised by a clear separation between science and .s@&uetyce is expected to
enlighten a confident and undifferentiated public. In the WFD, ‘useeshawever highlighted,
showing that they too are expected to intervene in the implementationgroces

A key issue for the WFD regards the relationship betweesneej policy and the public,
through the opposition between centralised standardisation and aribsidirhis is a
democracy problem around the incorporation of natural sciences irepalibiose purpose is to
act on, and for, human entities. Indeed, in these conditions, ecologidiisedr science carry ‘a
huge responsibility’ in the determination of how humans shall ehBvere is a real risk of
‘ecocracy’, leading to a ‘discretionary power’, to invoke ‘scfantiuthority on an ecological
point of view'. Indeed, science, as we saw earlier, raises quastions than answers and thus
should remain in a modest position (Deléage, 1991). Thus, ecologieatists, maybe on
account of their fear of taking sides on value-laden isd8@®éud and Lefeuvre, 1992), seem
to establish a distinction between scientific and political wtiHere is a need to distinguish
between setting reference conditions, which is a scientiicgss, and goal-setting, which is
part. of a political process’ (Euraqua, 2001) and ‘whether theerafer condition and bio-
indication methods concern scientists, the assessment of ‘gocabieablstatus’ logically
return to administrators and politicians’ (Wasson in Le Meur, 2003).

However, this responsibility is shared with policy makekbove all, the political and
administrative constraints may have determined the choice cohftoversial compositional
conception of water. Indeed, ‘the Law is accustomed to use definititmslear outline, stable
criteria, ... boundaries which segment reality’ (Ost, 2003). The pbeststatic parameters and
the determinist logic underlying the ‘ecological status’ gitie illusion of a foreseeable,
achievable, checkable and assessable objective. It woulddeldeious for a chaotic, and even
dynamic, point of view of ‘aquatic ecosystem’.

The WFD eco-centrist view of nature and its prescriptimemative, and procedural character
has powerful consequences for people concerned about the policy.id herertain degree of
violence associated with the imposition of this perspectivepfeciudes any speaking about
water in any other way. Although the myth of a balanced and priséinge is a popular and
widespread idea, there are many other ways to think about thatemake sense to a broad
diversity of people. The eco-centrist vision may cause distrugteopart of the ‘public’, and
even opposition, particularly when considering the weakness obutsdations. As Callon
(1998) says, people ‘fear, above all, that one decides for theah iw good and that these
decisions are taken in a deep ignorance of their needs and desires.affkcable to the eco-
centrist vision of the Directive, which neglects the doe@ld upon which it acts. That is why
implementers may choose the utilitarian alternative anhelexemptions to ecological quality
that can be justified. This choice would make the policy morastieahnd feasible. Indeed,
speaking of resources rather than pristine nature allows iraptens to acknowledge what
makes sense to people in terms of their activities and the environmen&s they build.

To avoid implementation blocking, there is a major stake in aligwhe expression of the
plurality of conceptions to really ‘make questionable the questamsind water. According to
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Callon (1998), ‘the light doesn’t come from a radiant and self-denfiscience; it comes from
the confrontation of points of view, learning, judgment which, s#paand distinct, enrich

themselves mutually’. This takes the mobilisation of the ppatiion procedure far beyond the
minimum requirements to complete — and even overtake — the e@dlstandardisation. In

this connection, Euraqua (2001) states, it is necessary to ‘initiat@iauwous dialogue between
water managers and scientists to define common perception obolasdaries’. It's a question

of social acceptability and adhesion, but also of efficiembclefinition through the reduction
of uncertainties by means of more concrete and local knowledge than by preswiledling.

It advocates other ways of conducting science: a science rdr im society, real
anthropocentrism of ecology, invention of theories and conceptsnébinaaction, assuming
and explaining its points of view and value judgements, openitiget@lurality of points of
view from other disciplines and knowledge types.

It also argues strongly for alternative European policy-makimgctices that rely on
interpretation efforts which acknowledge a variety of poaitsiew, diversity of knowledge,
and which can significantly contribute to the meaning intendee tcobveyed by the policy.
Such a policy-making approach is not about institutionalisation,jastton or negotiation of
points of view, but rather, it involves delving deeper into and connecenigiélas circulating in
the various epistemic communities or fora (Fouilleux, 2000). Thisoapprcould achieve
closure on controversies prior to decision making and most inmplgrtaprior to
implementation.

Although our framework analysis differs slightly from the BLiramework, it is relevant to
analyse the policy processes, policy-making and policy impleti@mtausing the SLIM

variables. In the following section, we try to advance the impdicatof our analysis for policy
makers and for those in charge of WFD implementation.

5 Conclusion

5.1 Using SLIM variables to understand the policy-m&ing process

History of the situation

The design of the WFD is part of a long list of European enwumental policies, many of
which address water. This history reveals the various perggean water — as a medium, a
resource to be used, a public health factor, etc. — which repnesiestones in the various
sectoral directives on water. It also reveals the ewmiuf the relationships among the various
stakeholders taking part in the design of the directives, dsséie power asymmetry causing
the building of institutional arrangements.

Thus for example, one person interviewed as part of the iSitgiblicy context’ case study
mentioned the following:

You have to be aware that all this (the construction of the WFD) took plaicstaga
background of a Commission that was being pushed by a UK-inspired wave to
deregulate to an extent in the field of environment ... and the Commiga®n

pushed into having a conference in the early 90s on water policy, which | duly
addressed and said that we were in favour of re-regulation not deregulaiidn, wh

the Commission was very happy about because | was saying things that they would
like to say but couldn't.

An analysis of the historical process of environmental policgigtle provides a better
understanding of the emergence and role of environmental NGO lobbieh, already include
those which defend socio-economic interests. The particular poinewfdefended by these
NGOs with respect to nature protection (see the sectiowhbmn stakeholders and ecological
constraints) explains many contradictions found in the WFD. Ofterg ttw¥radictions result
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from negotiations between this particular point of view fedged by the Commission — and
the utilitarian perspective — shared by most of the MS.

Stakeholders and stakeholding

As usual, the policy-making process is made up of confrontation betwakiple lobbying
groups built around the defence of special interests basedrionsvavorldviews. To sum up,
two major blocks conflicted: on the one hand the traditioaati-environmental’ and ‘pro-
subsidiarity’ block structured around the MS represented in the Cafniglinisters and the
industrial and agricultural representatives; and, on the othed, hthe ‘pro-environment’
centralisers composed of the Commission, the Parliament and tinenemental NGOs. The
power opposition led to substantial fights, explaining some of thke ddcclarity and
ambiguities criss-crossing the WFD, most notably the diffesebetween cognitive content,
based on scientific knowledge, and the procedural content, based myt@ments. This last
point is explained by procedural stakes around the co-decision pwbese the Parliament’s
power becomes enforced. The analysis of the weight of eaclhsldée (economic, influence,
etc.) in the negotiation field of power can help to explain the final WitiDent.

Ecological constraints

The WFD adopts an ‘eco-centrist’ ethic leading to prescriptafrecological standardisation
procedure for all water bodies at European scale. Water bodies are suppaseidshall, reach
a ‘good ecological status’ close to pristine biotic commumnitgdrity, exempted of human
disturbance. This view on water is related to ecological epitgies considering water
bodies as ecosystems with a strong paradigm of ‘equilibriute’.stéhis appears to be
controversial in the scientific field, and shows that a potieifies environmental objects
according to one or some points of view, while simultaneousljuéixg others (see
‘Ecological constraints’ policy briefing).

Moreover, as a result of negotiation during the policy-making pspcghe WFD is

complemented by a utilitarian view on water. Here, humans arédheficiaries of water

preservation. It implies the use of other means to deal with watacutentyy economic ones. It
also leads to creating exemptions to and softening of the imitieironmental objectives
through alternative categories, justifications, calendar oregioes. It is a major source of
loopholes introducing flexibility to the previous eco-centristspective characterised by
uncertainties and constraining character for human uses.

Policy makers could find benefit in understanding where theseugaconceptions come from,
on what kind of values, ethics and knowledge they are based.dti® time, the dialogue
occurring through negotiation leads to ‘first order loop’ changes Ktievledge domain
leading to change in conceptions and practices): for examplshithén the WFD between
water considered as a ‘container’ characterised by chemichlphysical composition and
water considered as a ‘life milieu’ characterised by biotidicators. Looking at the
epistemologies underlying these conceptions would lead to ‘secded @hange’ (the ethical
domain leading to changes in values), in other words exploring amithgstthe values and
purposes held by each partner of the negotiation.

Institutional frameworks

Understood as organisations and as sets of rules framing hurhatieacind behaviours, the
institutional framework seems to be relevant to explain the polaling process. A long
tradition of policy making has been built up at the EU levadgted to the structure of sectoral
directions, elected groups, etc. These have all developed &kills and means to support their
own activities, built on long experience of negotiation and powetioeta The WFD is
announced as an ‘integrated’ policy, passing through a lot of institutioragaments between
diverse decision levels. For an external observer, even ¥MRB aims to be integrated, it
remains sectoral in the environmental field. Human uses, ecorlomiegests, are only
considered with regard to the ‘good ecological status’ of wétading to the proposing of
exemptions for the WFD implementation.
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We can hypothesise that a greater consistency would have beéredkf the policy-making
process had broken in some way the structural organisatiore dElthservices in a more
overlapping procedure, bringing various kinds of interests, lgrewture, forestry, industry
and environment, to meet from the starting point of the process to its end.

Facilitation

This variable isn’t relevant without some awareness efriped to partly move away from a
long tradition of negotiation among various interests and powerfédhd need to implement
new ways of policy making, based on co-construction and particjpaggeroaches among
policy makers and on networking among various decision-making Yéhat was exposed
earlier were some claims for implementing a social legr@pproach at the policy-making
level. Facilitation means, tools and activities could have the pugddseolving policy makers
in a reflective task, in order to explore how their own prastiand worldviews frame the
policies they conceive. In other words, facilitation is needed whaplgévolved in concerted
action are as fully interested in the process of doing as iprttduct that comes out of this
process.

5.2 Using SLIM variables to produce a hypothesis onWFD
implementation
History of the situation

The implementation of WFD at the local level (i.e., riveribhamnd watersheds) will involve an
interpretation by stakeholders included in the design of mareagegohans. This interpretation
takes place at the interface between what is proposed byéhispolicy and the action
situations it generates with the historical context of thksml societies (relationship,
participants, knowledge, practices, and institutions). For examegsent history is marked by
the multiplication of environmental policies and the implementatbndeliberations on

approaches around stakes as diverse as water, nature protiectdstape protection, etc.
These deliberative structures, the networks built around t#etgms, the deliberation habits
acquired through this experience or the agreements madelk@ gpon and only partially
transformed by the WFD. These elements can representod igetources contributing to the
implementation of the WFD, or otherwise obstacles to the sipglication of what the

Directive proposes. In any case, understanding why and how the Wifplénented requires
an in-depth look into the history of the action situation it generates.

Stakeholders and stakeholding

The eco-centred point of view of the Directive is nogpriori factor favouring its successful
implementation. The clear opposition that prevailed during the W#sizyd among MS and the
Commission will doubtless be replicated at the local implertientéevel between the policy
spokespersons and those who will be compelled to change theirusaterhus, for example,
the perspective that human activities are external touthetibning of ecosystems, and the use
of water bodies that are very lightly affected by humansHhermréference status, will not only
present scientific and technical problems for the definitibthig status, but may cause local
stakeholders to commit themselves to a systematic opposition to tleavis well.

In addition, the complexity of the Directive and the signifiaauburse to instrumental means
for its implementation can create entirely new situations.ré#fiseparticipatory approaches are
considered by the Directive itself as an essential ingnediie success, the increased reliance
on experts, scientists and expertise tools may cause the exdiagion of stakeholders whose
skills and knowledge are not sufficient to understand the laannAther situations, such as in
the implementation of Natura 2000, participation will have more to ile gaining social
acceptability rather than obtaining a genuine commitment Stakeholders via a process of
change of their understanding and water management practices.
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Such a foreseeable evolution can have dire consequences whaggeraa can already be
seen, particularly after ten years of deliberations aroundaemagntal policies. The difficulty
in implementing participatory approaches, as well as the appaveakness of these
deliberation structures to produce expected technical change, caarsgexperts, scientists or
policy makers to assert that the urgency of environmentalgansbcalls for a strengthening of
the political regulatory system based on sanctions and taxes.deropoint of view, it would
be more constructive to study the ability of environmental {gslito create the conditions of
implementation of a participatory democracy that allowstakeholders to express their social
concerns and to commit themselves to the type of change théettdtr satisfy the objectives
of these policies.

Ecological constraints and practices

Are the ecological norms proposed by the Directive compatibith l@cal knowledge
associated with the various water uses? It is importantigblight the key concept of
disturbance because, according to the Directive and the coricgpbd ecological status’, any
human use of water is considered a factor of degradation. Gtiisemtred vision of water is
probably in total contrast to that of local stakeholders for whorenistabove all a resource of
economic value that is to be used either in the context of production ti@ti@aconsumption.

But the Directive in its procedural dimension proposes afsekemptions that participants in
the deliberations will probably make use of as a way to liage knowledge and practices
recognised. Interestingly, the Directive, as a product of reggwis between two perspectives
(eco-centrism and utilitarianism), contains many uncertajngesating the potential for an
exploration of the various points of view of users and water neasag so far as the procedure
and the organisations responsible for its implementation allow.

Similarly, while the Directive’s instrumental dimension cam Uinderstood as calling for a
significant and increasing reliance on experts and scigntistsan also be seen as an
opportunity to engage water users in learning processes. Thesabstantial experience
revealing that the involvement of stakeholders in monitorinop @onducting trials generates
situations favourable to innovation (e.g. experiential learning).

All these points again highlight the issue of the trarmtatif the WFD into practices, uses and
local customs. This relates to the role played by fadditadind the institutional framework in
this translation process, and to the capacity of the policy to intdgcalennovation.

Institutional framework

The institutional framework is only weakly considered in thé&DVand institutions are
mentioned only from a legal standpoint.

The complex nature of the Directive and its strong focus onuimsntal practices at a very
large geographic scale will doubtless direct institutionglanisations toward deliberation
forms that are very institutional and over-reliant on techneqlertise. Even though the
designers of the Directive wished to avoid overly bureauciatidementation, the policy’s
techno-centred content will probably strengthen social asyna®etoriginating from
differential access to the knowledge and skills requiredhi®rbuilding of management plans.
The level and efficiency of user participation depend on the way in wbitipetent authorities
interpret the Directive, on the deliberation process andtstreuthey will implement, and on
the role played by facilitation.

Facilitation

Facilitation implies emphasising the process leading to magwnent plan rather than the
actual product that it generates. From this point of viewth® proposes very little in terms

of methods and human or financial means. From our standpoint, it ipagant to design and

produce indicators of the quality of this collective processt a8 produce biophysical or

economic indicators for water.
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Policies

The observations and hypotheses above question the WFD’s abilggnierate learning
situations likely to engage stakeholders in a transformaticdheir understandings, uses and
practices.

Uncertainties and contradictions could be considered as oppiasufdr the creation of
learning situations for concerted actions. However, the outpans $uch situations may not
correspond to the Directive’s requirements. What will bectiqgacity of those who design the
policy to learn lessons from the experience gained at theckld ® subsequently adapt and
transform the policy? This question is linked to the evadnanethods and indicators used to
assess processes, as well as to the procedures required to tateamtage of this experience.
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