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LETTING OFFENDERS CHOOSE THEIR PUNISHMENT?

Gilles Grolleau, Murat C. Mungan, and Naoufel Mzoughi”

ABSTRACT: Punishment menus allow offenders to choose the punishment to which they will
be subjected from a set of options. We present several behaviorally informed rationales for why
punishment menus may serve as effective deterrents, notably by causing people to refrain from
entering a calculative mindset; reducing their psychological reactance; causing them to
reconsider the reputational impacts of punishment; and reducing suspicions about whether the
act is enforced for rent-seeking purposes. We argue that punishment menus can outperform the
traditional single punishment if these effects can be harnessed properly. Our observations thus
constitute a challenge, based on behavioral arguments, to the conventional view that adding
(possibly unexercised) punishment options to an existing punishment scheme is unlikely to
increase deterrence or welfare. We explain how heterogeneities among individuals can pose
problems to designing effective punishment menus and discuss potential solutions. After
explaining how punishment menus, if designed and implemented benevolently, can serve
socially desirable goals, we caution against their possible misuse by self-interested

governments.
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‘Go, tell David, This is what the Lord says: “I am
offering you three forms of judgment from which to
choose. Pick one of them. (...) "’ (1 Chronicles 21:10-13)

1| INTRODUCTION

Punishment is used in many real-word settings and most notably in criminal justice systems
around the globe. There is an abundant literature studying various dimensions of punishment,
such as the motivations of punishers, the rationales behind punishment, the effects of
punishment on (would-be) rule-breakers, the counterproductive consequences of punishment,
the conditions conducive or detrimental to an effective punishment, among others. The
literature generally assumes that the punisher decides the punishment to be applied without
offering a choice to the rule breaker.?

While the academic literature is relatively silent on, or even disregards the use of a
punishment menu where the rule breaker can choose his/her preferred punishment among the
proposed options, there are numerous historical as well as contemporary examples of this
practice from different parts of the world. In 2015, a judge in Ohio offered an eighteen-year-
old woman a choice between walking 30 miles and spending 30 days in jail, after she did not
pay a cab driver for a 30-mile trip (Pinedo et al., 2015). In Brazil, a defendant was given a
choice between volunteering at a manatee rehabilitation center and serving time in prison (Pring
& Pring, 2009). Similarly, in the end of the 18" century, some criminals in Britain were offered
a choice between serving in the navy or being imprisoned (Royal Naval Museum Library,
2001). Many other examples, some more controversial than others, can be listed.® Moreover,
anecdotal evidence suggests that such menus may have desirable consequences (e.g., greater
community involvement and better matching between the crime and punishment, see Hannan,
2017; Donaldson, 2019). Despite these insightful examples, to the best of our knowledge, we
are the first to analyze punishment menus from a behaviorally informed perspective.

2 There are a handful exceptions, e.g., Polinsky 2006, Raskolnikov 2009, Mungan 2011, Guim et al. 2021, and
Mungan 2021b. We review how punishment menus enter the analysis in these articles, and explain how our
observations differ from those made in these articles, in section 2.

3 A Mississippi judge explained that some alternatives he offered to young defendants in lieu of more traditional
sanctions include voting; writing an essay; and improving their grades (Reneau, 2020). In Alabama, a judge offered

a choice between paying fines, serving jail time, and giving blood (Robertson, 2015).



Specifically, we bridge the gap between the existing anecdotal evidence suggesting that
punishment menus could be useful and the theory which typically suggests that punishment
menus are likely to be detrimental. We do so by identifying several subtle and behavioral effects
that may be associated with offering punishment menus which have been ignored in the
literature that could justify the use of a punishment menu. Thus, our main objective is to explain,
given realistic behavioral considerations, how a punishment menu may constitute a better
alternative to the traditional single punishment. This issue is particularly important because its
exploration can lead to the identification of enforcement strategies that can increase compliance
without generating additional enforcement costs. Thus, our primary focus is on the deterrence
function of punishment, although we comment on other functions of punishment that may be
furthered through punishment menus, most notably rehabilitation and restitution.*

Specifically, we highlight how presenting people with different punishment options may
lead to several important behavioral effects and thereby enhance compliance. First, offering a
non-monetary sanction (e.g., community service) as an alternative to monetary sanctions can
cause people to refrain from entering a calculative mindset wherein they merely compare direct
costs and benefits associated with their actions, and can thus enhance compliance by causing
them to consider the social and ethical dimensions of their actions. Second, offering people a
choice can increase compliance by reducing their psychological reactance, i.e., their tendency
to counter-produce the goal that is being encouraged by the regulator. Third, including a
sanction that is typically reserved for morally egregious acts among the options in the
punishment menu can cause people to reconsider the reputational impacts of punishment as
well as how they may fare among their peers in terms of the virtues they possess if they engage
in the act. Finally, adding non-monetary sanctions as alternatives to monetary sanctions can
reduce suspicions about whether the act is enforced for rent-seeking purposes or to reduce social
harms, and can thereby further incentivize socially motivated individuals to refrain from
committing the regulated act.

The remainder of the paper is organized as follows. First, we briefly review the existing
literature pertinent to the use of punishment menus. We start by reviewing the traditional view
of punishment inspired by the seminal article of Becker (1968), and explain why offering a
menu of punishments is inferior to offering a single punishment in this setting. Then, we discuss

more recent work incorporating punishment menus into economic models of law enforcement.

4 Other functions of punishment that are typically discussed by criminologists include incapacitation and

retribution.



In section 3, we describe how presenting people with different punishment options can generate
the subtle compliance effects we briefly described above. Section 4 addresses two natural

objections against the use of a punishment menu and concludes.

2 | LITERATURE REVIEW

Since the seminal contribution of Becker (1968), scholars have focused on punishment as an
instrument for regulating criminal behavior.® In Becker’s framework, rational people, including
criminals, respond to changes in relative prices. Increasing the expected punishment, everything
else equal, lowers the crime rate, i.e., leads to deterrence. This simple insight has inspired a
very broad literature on crime and deterrence, with many refinements and extensions of
Becker’s fundamental insight (see, e.g., Polinsky & Shavell, 2007 for a survey).

In simple crime and deterrence models, adding an alternative punishment option to a
previously existing one can only have detrimental deterrence effects. This is because offenders
will choose the punishment option that they will suffer less from. Thus, for offenders who
choose the previously existing punishment, the expected cost of committing crime will remain
unchanged. However, the expected cost of punishment will be reduced for offenders who
strictly prefer the new punishment method that is now being offered. Therefore, the addition of
a new scheme can only reduce the deterrence effect of existing punishment methods.

Despite this very simple problem associated with punishment menus, a few articles in
the existing literature have explained how offering offenders a choice in how they are to be
punished can serve socially desirable goals. Quite remarkably, these articles formalize the
potential gains from using punishment menus even absent behavioral considerations of the
kinds we consider here.

Specifically, Polinsky (2006) considers a setting where offender wealth is unobservable.
Thus, the government cannot set wealth-dependent fines because wealthy individuals could
claim to be judgment-proof. However, by offering offenders a choice between a sanction
scheme that involves a long-imprisonment term and small monetary fines, and another
involving a short-imprisonment term and large monetary fines, the government can incentivize

the wealthy-individuals to reveal their types. This can be achieved by choosing sanctions that

5 This is true, despite the functional similarity between carrots and sticks in deterring crime. See Mungan (2021a)
for a discussion of how the economics literature has focused on sticks, and how carrots can be incorporated into

the standard analysis.



cause the former punishment scheme to carry greater expected costs, and thus be less desirable
for those who can afford to pay larger fines. Offering offenders a choice enhances welfare by
allowing the punishment scheme imposed on wealthy individuals to utilize greater fines which
carry lower social costs compared to imprisonment.

This kind of separation through type revelation is at the core of other articles which
highlight potential gains from various punishment menus. Raskolnikov (2009), for instance,
considers the possibility of separating taxpayers based on their motivations to pay taxes.
Raskolnikov argues that this type of choice can support a system where those who wish to game
the tax system can be incentivized to opt into a regime involving high and deterrent penalties,
while remaining individuals can be incentivized to opt into a regime where they comply with
cooperative measures.

Similarly, Guim et al. (2021) show that allowing potential offenders to choose the
enforcement regime they will be subject to, ex-ante, can lead to welfare gains by reducing
enforcement costs as well as enhancing deterrence. In Guim et al. (2021), people with low
[high] offense propensities choose a scheme consisting of a low [high] audit probability and
large [small] sanction. This is because compared to potential offenders with high propensities,
those with low offense propensities prioritize avoiding audits altogether compared to the size
of the sanction for committing the offense. Thus, relative to a uniform sanction scheme, an
appropriately designed punishment menu can reduce both enforcement costs and offenses by
reducing the audit rate of people with low propensities, and increasing the opportunity cost of
committing offenses for other potential offenders.®

In a different context, Mungan (2011) considers potential efficiency gains associated
with ‘regulation passes’ or exemptions. Specifically, potential offenders are allowed to choose
between paying a monetary fee to be exempt from a regulation which is costly to comply with,
and not paying the fee and being subject to the regulation. However, an entity which does not
comply with the regulation and subsequently causes harm is subject to additional sanctions
regardless of whether they were exempted from the regulation in the first place. When faced
with this choice, low-risk entities purchase the exemption while high-risk entities do not. This

is because high-risk entities choose to comply with the regulation out of fear of causing harm

& Mungan (2021b) exploits a similar separating mechanism wherein offenders are offered different schemes
consisting of an imprisonment sentence and a reward for not committing crime. In that framework; it is shown that
the availability of a punishment menu enhances the conditions under which rewards can be used to deter crime in

an effective manner.



and being subsequently sanctioned, and thus regulation passes are not as valuable to them as
they are for low-risk entities. Thus, regulation exemptions can be used to reduce the over-
deterrence of low-risk entities whose compliance with regulations would involve excessive
Costs.

A commonality among the prior work focusing on punishment menus is that they
identify potential welfare gains, e.g., in the form of reduced under- or over-deterrence or
enforcement costs, that can be obtained through better separation of (potential) offenders. In
deriving these results, existing work focuses on rational offenders who are concerned with the
direct private costs associated with punishment. Thus, these articles leave out important
considerations, including people’s reputational motivations and social preferences, as well as
the possibility of potential offenders’ mindset affecting the way they make decisions. Like these
existing studies, we take an instrumentalist approach and ask what the behavioral consequences
of offering punishment menus might be.” However, we take a broader view and consider how
previously neglected considerations (e.g., reputational motivations, social preferences,
offenders’ mindset) influence consequences. Thus, we complement the existing literature by
discussing the potential impacts of these considerations on the social desirability of using

punishment menus.

3| PUNISHMENT MENUS AND BEHAVIORAL CONSIDERATIONS

We discuss five specific channels through which giving offenders a choice regarding their own
punishment can have behavioral effects which may in turn impact welfare. In section 3.6.,
below, we discuss how heterogeneities among offenders may pose problems to designing
welfare-enhancing punishment menus, and offer a few methods that can be used to mitigate

these concerns.

3.1 | Situation framing and the calculative mindset
Several academic studies show that when people face a well-defined punishment (e.g. a $1,000
fine) they enter a ‘calculative mindset” wherein they focus on the direct expected benefits and

costs of breaking the rule and often ignore the broader social and moral implications of the

7 Other perspectives that have been used to study punishment and criminal law include deontological theories

(most notably theories of retribution) (see, e.g., Tunick, 1992) and virtue ethics theories (see, e.g., Sifferd, 2016).
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considered behaviour.® To be more specific, a calculative mindset refers to a mode of thinking
wherein a person focuses on monetary and material costs and benefits, which, in turn,
diminishes the influence of moral concerns and emotional responses (Tenbrunsel and Messick,
1999). Alternative decision making processes include those in which the actor typically behaves
reflexively and complies with the law without specifically calculating benefits and costs (e.g.,
Miceli & Mungan, 2021; see also Farrow et al., 2018) as well as one where the decision maker
focuses on ethical considerations to determine what the right action is.

In some cases, the activation of this calculative mindset by the introduction of (weak)
monetary sanctions and monitoring systems even lead to an increase in unethical behavior
compared to a situation without sanctions (Tenbrunsel & Messick, 1999; Békir et al., 2016).
Thus, the emphasis on the consequences of wrongdoing can cause monetary computations to
prevail over other considerations. Wang et al. (2014), for instance, argue and find convincing
evidence that these narrow calculations might increase self-interested and unethical behavior,
because they activate a utilitarian mindset and suppress moral considerations. Similar effects
have been found in other contexts, and scholars have interpreted the imposition of sanctions as
crowding out the intrinsic motivations of subjects (e.g., Frey, 1992; Gneezy & Rustichini, 2000;
Bénabou & Tirole, 2006; Fehr & Schmidt, 2007), although as we explain below the dynamics
that lead to this type of crowding out is distinct from people engaging in a lesser calculative
mindset.

We hypothesize that a punishment menu which contains options which are difficult to
monetize (e.g., a $1,000 fine or 80 hours of community service to repair the damage) may cause
some people not to enter a calculative mindset prior to acting, and thereby increase their
likelihood of complying with the law. By broadening possible outcomes, as well as including
non-monetary punishments whose expected costs are not immediately clear, tunnel vision can
be discouraged (see, e.g., Findley & Scott, 2006). Moreover, a menu of punishments can
indirectly encourage the would-be offender to consider other dimensions where moral intuitions
can play a stronger role. Thus, giving people a choice over the sanction they may face can
change the perception of benefits and costs from transgressing the rule in ways that are better

aligned with socially desirable objectives. For instance, a stand-alone fine may encourage

8 The activation of a calculative mindset can inadvertently lead to self-fulfilling prophecies. The economics of
crime a la Becker (1968) suggests that increasing either the severity of sanctions or the probability of being caught
will generate deterrence. By doing so and communicating a well-defined sanction, regulators may promote a

calculative mindset, which in turn can lead to the predicted effect.



economic computations or a business frame (Kouchaki et al., 2013), but a menu of punishments
that includes non-monetary punishments may have a mirror effect and lead potential offenders
to also consider social and ethical dimensions,® making the pure economic benefit less salient

and maybe less attractive, and thereby increasing compliance with the law.

3.2 | A menu of punishments to reduce psychological reactance

The psychological reactance theory predicts that people can react strongly to external influences
they perceive as attempts to restrict their behavioral autonomy. This reaction can even operate
subconsciously. People who perceive such attempts are therefore more likely to counter-
perform by engaging in the behavior that was discouraged (see, e.g., Moore & Pierce, 2016 for
an application in the criminality domain). A stand-alone punishment clearly indicates to
concerned individuals that there is an attempt to control their behavior and restrict their
behavioral autonomy. The prediction of reactance theory is that individuals will be less inclined
to conform and more motivated to counter the restriction, even by doing the opposite of what
they are asked to do. Therefore, they may be more likely to engage in actions aimed at
reestablishing their threatened autonomy (Brehm, 1966; see also Moore & Pierce, 2016).
Individuals with a high level of reactance are known to resist rules and regulations and are more
likely to engage in impulsive and aggressive behavior (Dowd et al., 1994).

In situations where a freedom-threatening frame is likely to provoke reactance, a choice-
enhancing frame or choice provision can diminish reactance arousal (Rosenberg & Siegel,
2018; Reynolds-Tylus et al., 2019; Reynolds-Tylus, 2019; Shen, 2015). By choosing among
options, an individual has an opportunity to prove to him/herself who s/he is and avoid being
trapped in a “bad conduct-bad person” equivalency. Thus, we hypothesize that offering people
a choice regarding their punishment can diminish the perception of a freedom-threat and
mitigate subsequent reactance, and can thereby lead to an increase in compliance among people

who are highly reactant.

3.3 | The interplay between punishment and intrinsic motivation
The literature on the hidden cost of rewards and punishment posits that an external intervention
generates two countervailing effects: a disciplining effect or increase in extrinsic motivation

that makes the incentivized activity more likely to be performed, in our case by reducing rule

9 Chen et al. (2014), for instance, also argue that the use of non-monetary sanctions is more likely to cause people

to adopt an ethical frame rather than a calculative or business-oriented one.



breaking, and a crowding-out effect where the external or controlling intervention undermines
intrinsic motivations and provokes an increase in rule breaking behavior. This crowding-out
effect is distinct from the impact that various punishment schemes may have on the calculative
mindset of individuals: crowding-out occurs by diminishing the intrinsic motivations of
individuals who are often assumed to engage in a cost-benefit analysis (e.g., Frey, 1992;
Bénabou & Tirole, 2006; Fluet & Mungan, 2022).

If the crowding out effect dominates the disciplining effect, the introduction of a
punishment is counterproductive and increases the undesirable behavior. Tyler (2014, p. 286;
see also Frey, 1992) states that ‘a focus on instrumental factors “crowds out” the role of other
motivations in shaping rule-related behavior (...). People primarily decide whether to comply
or to fail to comply based upon their levels of fear of punishment. And, as previously noted,
often this calculation leads to rule-breaking behavior.” Frey (1993) argues that the “crowding
out effect” is likely to dominate when the relationship between principals and agents is personal,
while the “disciplining effect” is likely to dominate when the relationship is abstract, as in a
competitive market setting. In a similar vein, when the sanction level is low (high), the
crowding-out (disciplining) effect is likely to prevail (Gneezy & Rustichini, 2000).

There is some evidence that the risk of crowding-out can be reduced by a menu where
incentives can be freely directed to other beneficiaries (see Mellstrom & Johannesson, 2008;
Beretti et al., 2013; Beretti et al., 2019). The same rationale may extend to the disincentive side:
crowding-out can be mitigated by allowing offenders to choose whom (if anyone) their
punishment is likely to benefit. Relatedly, and in line with scholarship on the expressive
function of the law (e.g., Sunstein 1996; Cooter, 1998; Posner, 2000; McAdams, 2000)
including severe punishment options within the menu can cause potential offenders to construe
the features of the action they are contemplating differently. For instance, if the punishment
menu includes imprisonment as an option, people may think that the act is a particularly
egregious one, i.e., harsh sanctions may signal the blameworthiness of the act. This can cause
people to shift their attention away from instrumental factors (e.g., the size of a monetary
sanction) and focus instead on other factors such as their intrinsic motivations; how their
(moral) rank among peers might change if they engage in the act; or the reputational impacts
from being branded as a person who engages in egregious acts. This can cause people to
perceive greater expected costs associated with the action and thus be more reluctant to engage
in it. We therefore hypothesize that punishment menus may increase compliance by reducing
crowding-out effects among offenders who have intrinsic motivations, care about their peer’s

opinions, and who place a high value on their reputation.



In the example studied by Gneezy and Rustichini (2000) (see also Frey & Goette, 1999),
for instance, the introduction of a monetary sanction increased the number of late-coming
parents to take their kids. An interesting question is whether the parents’ responses would have
been similar if parents faced a punishment menu, wherein the parents would have to choose
between a monetary fine and taking care of other late parents’ children for several hours in the
future. Even if individuals systematically choose the more convenient punishment option (e.g.,
the monetary fine), the menu can cause them to evaluate the undesirable behavior differently
and perceive greater reputational costs or a greater harm for their self-image from committing
it.

3.4 | Inferences regarding law enforcement motives

An important feature of monetary sanctions is that they are collected by the authority imposing
it, which may distort that authority’s behavior away from the socially optimal course of actions.
A very large body of public choice literature analyzes these types of distortions (Niskanen,
1971, see also Lemos & Minzer, 2014; Garoupa & Klerman, 2002; Langlais & Obidzinski,
2017; Mungan & Miceli, 2021), and notes that this possibility may cause distrust among the
people who are the subject of such regulations (Graham & Makowsky, 2021). For instance,
according to a recent survey of drivers in France (Radars-Auto, 2021), 72% of respondents
think of automatic radar devices and the associated fines as “cash machines” for the state rather
than as instruments to increase road safety. When monetary penalties cause people to believe
that authorities pursue illegitimate or self-interested motives, they may focus more on the
economic dimension of the considered violation and marginalize its other dimensions, such as
its morality, acceptability, and non-monetary consequences.

In a historical account of the profit motive in American government, Parrillo (2013)
explains how the reliance on monetary sanctions (for the offender) and rewards (for the officer)
led to counterproductive results. Specifically, Parrillo notes that the perception of profit-seeking
enforcers ‘dissipates the layperson’s intrinsic motivation to abide by the law for its own sake’,
and also causes people to adopt an adversarial position against enforcers (Parrillo, 2013, p. 36).
Parrillo’s account outlines a mechanism through which the perception of profit-seeking
enforcers leads to increased non-compliance, and thus suggests that the effectiveness of law
enforcement can be restored by eliminating this type of perception.

This can be achieved through the use of punishment menus. Specifically, we
hypothesize that a punishment menu that offers offenders the choice to be subjected to a

punishment from which the enforcement authority does not benefit, e.g., community service,
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can cause some people to be less skeptical of law enforcers’ objectives, making them more
likely to comply with the law. The offered choice can be considered as a means to disassociate
the punishment from the perceived vested interests of the enforcement authorities. This choice
also informs people about the relationship that the enforcement authority would like to build
with its constituents. Punishment menus are likely to increase the procedural utility and well-
being of citizens by recognizing the non-instrumental effects of processes, beyond the
traditional outcome utility (Frey et al., 2004). As a result, this type of punishment menu can
increase the legitimacy of the enforcement authority and direct people’s focus on dimensions

that would otherwise not be activated.

3.5 | Beyond deterrence: possible rehabilitative and restorative gains

In our discussion thus far, we have primarily focused on the potential deterrence effects of
offering offenders a choice in their punishment. We note here the potential rehabilitative and
restorative gains that may flow from punishment menus. First, when the punishment menu
includes an option that requires remedying the type of harm suffered by the victim, the
punishment can restore some of the (psychological) harm that was inflicted to the victim. For
instance, when a person who has stolen money from an elderly person performs community
service at a retirement house, his/her victim may suffer less emotionally. Second, some
alternative punishments allow offenders to gain a better appreciation of the wrongfulness of
their acts. For instance, the woman who was offered the option to walk 30 miles as her
punishment for not paying the taxi driver presumably has a better understanding and
appreciation of the services she received by the taxi driver. Similarly, “a convicted game
poacher of Amazonian manatees” was offered the choice between a prison sentence and
volunteering for a year at a manatee rehabilitation center. Choosing the volunteering option, the
defendant changed radically and became one of the country’s leading wildlife advocates, ‘The
Man for Manatees’ (Pring and Pring, 2009). These types of experiences can have rehabilitative
effects by changing offenders’ attitudes towards the wrongful acts they committed.

Of course, one could argue that stand-alone punishments can also be designed to serve
these goals. The problem, however, is that the type of punishment that will carry these benefits
are closely related to the characteristics of the specific offense and the offender, which become
apparent only after the offense has been committed. Thus, one cannot identify a single stand-
alone punishment, ahead of time, that is likely to deliver these types of benefits. Given
constitutional and other limits, it is also infeasible to give judges endless discretion in designing

stand-alone punishments to fit the specific offense. One solution to this problem is to have a
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default punishment (e.g., a monetary fine or imprisonment) and provide judges with discretion
to offer additional sanctions as alternatives for the default sanction to deliver rehabilitative and
restorative benefits.

3.6 | Offender heterogeneity

A potential problem associated with offering a menu of punishments has to do with
heterogeneity across offenders. While some offenders may respond to the availability of an
alternative sanction positively (e.g., by abandoning their calculative mindset, reducing their
degree of reactance, reducing crowding-out effects, and being less suspicious of enforcer
motivations) other offenders may not be influenced by the mechanisms we discussed, above.
Thus, if the alternative sanction, e.g., 80 hours of community service, is perceived as a lesser
sanction by the latter group of offenders, its inclusion in the menu may reduce their incentives
to comply with the law, while enhancing the deterrence of the remaining offenders. Thus, the
net impact on non-compliance depends on how these two countervailing effects compare. There
are at least three ways through which this problem can be mitigated.

First, the alternative sanction can be chosen such that it is no more preferable to the
sanction that would be imposed through a stand-alone punishment (e.g., the monetary fine), and
thereby cause some offenders to abandon their calculative mindset and have no effect on the
behavior of other offenders. Second, the punishment menu may offer the alternative sanction
(e.g., 80 hours of community service) in combination with a greater monetary sanction (e.g.,
$1,000) than the stand-alone monetary sanction (e.g., $800) to ensure that calculative offenders
are not offered a lower expected sanction through the punishment menu. Third, the use of
punishment menus can be left to the discretion of judges, who may withhold the punishment
menu from offenders they believe are calculative and unlikely to react to the availability of the
alternative sanction in a positive way. The usefulness of this last option is, of course, a function
of how well judges can discriminate between different types of offenders.

The presence of heterogeneity among offenders naturally reduces the potential
effectiveness of punishment menus. Thus, caution needs to be exercised in thinking about how
to design punishment menus in a way that results in an improvement in some individuals’
behavior while reducing the perverse incentives that might be generated for offenders seeking

to minimize their cost of non-compliance.
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4| CONCLUSION

Two natural objections can be raised against the use of punishment menus. First, as we have
previously mentioned, assuming people are rational (see Frey, 2011), they will always select
the punishment they view as being the least severe among the available options. Nevertheless,
even when people opt for the least severe punishment, the mere availability of the unexercised
option can have an impact on their behavior, due to the reasons we have explained. Second, the
availability of options could lead to unequal treatment of offenders by favoring some rule
breakers over others. For instance, wealthy individuals may select monetary penalties rather
than imprisonment while poor offenders may not have the same choice. Depending on how they
are designed, punishment menus can in fact further existing inequalities among offenders, and
this should be taken into account in designing punishment menus. Nevertheless, this objection
is valid even absent punishment menus. It is therefore important to compare punishment menus
to their alternatives carefully to avoid a nirvana fallacy (Demsetz, 1969) where a policy is
compared to an idealized and unrealistic alternative.

We note that our observations do not imply that the broad and systematic use of
punishment menus is beneficial. Punishment menus should presumably not be implemented
through a one-size-fits-all approach and could require a degree of customization, and if
carefully designed their use could constitute a pathbreaking advance. For instance, their
availability can be conditioned on various circumstances (e.g., made available only for first
time offenders, minor crimes, or ‘good people’ in the sense of Feldman, 2018). Thus, future
research studying the circumstances under which punishment menus are most likely to enhance
social goals can be particularly useful.

We note also that punishment menus are likely to have their own limitations and pitfalls
(e.g., caution must be exercised to avoid choice overload due to the availability of too many
choices, and reference or starting points triggered by the menu may generate unintended
consequences), and that they can potentially be used by politicians in a self-serving manner.
Politicians may select the alternatives to the default punishment not to increase compliance with
the law (as we have discussed), but, rather to enable a form of ‘price-discrimination’ to
maximize their rents. For instance, when an offense is punishable by monetary fines alone,
offering a community service option (which benefits the government) to people who attach a
low price to their leisure can increase the returns to the government. This, in turn, can increase

the value to the government from finding people guilty, and further distort the government’s
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incentives away from the social optimum in enforcing laws (as noted in the references cited in
section 3.4.). One potential safeguard against this type of public choice problem would be to
require alternative sanctions contained in punishment menus to have no direct impact on
government revenues.

Our purpose here is not to suggest that punishment menus, if implemented, will certainly
improve welfare. Rather, our goal in discussing the potential behavioral impacts of punishment
menus is to guide future research such that the effectiveness of these schemes can be better
understood. As we have noted, the few existing law and economics studies on punishment
menus typically focus on how such menus can be used to better separate potential offenders
based on their types. We have focused instead on people’s potential behavioral responses to
punishment menus. Under what conditions these responses are likely to emerge is an empirical

question whose answer can be investigated through experimental and empirical analyses.
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